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“DIG EST OF DE CISIONS 


IN INSURANCE CASES, RENDERED IN THE UNITED STATES SUPREME 
AND CIRCUIT COURTS, AND IN THE STATE 
SUPREME COURTS. 


AGENT. 


$1. Lire.—Recovery back of Money Paid on Bond of.—Prac- 
tice.— Unauthorized Insurance.—Suit was brought to recover back 
money recovered on an agent’s bond by the company, in which 
the. judgment was subsequently reversed on the ground that the 
company not being authorized to do business in the State could 
not maintain the action. Held, that as a general principle, money 
collected or paid upon lawful process of execution cannot be re- 
covered back though not justly or lawfully due by the defendant 
in the execution to the plaintiff. Where, however, upon appeal 
the judgment which supported the execution has not only been 
reversed, but on a re-trial final judgment has been entered in 
favor of the opposite party, the principle does not apply. Resti- 
tution is not always of right; it is frequently a matter of grace, 
and the refusal of the Supreme Court to grant a writ of restitu- 
tion, upon the reversal of a judgment on which the money had 
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been made, is not a bar to the recovery of the money where upon 
a second trial the verdict was for the defendant. 

Citing Thorne, et al. vs. Ins. Co., 30 P. F. Smith, 15; Harger vs. Com- 
missioners, ete., 2 Jones, 251 ; Federal Ins. Co. vs. Robinson, 1 smeaes 359; 
Duncan vs. Kirkpatrick, 13 S. & R., 292. 


Travelers’ Ins. Co. vs. Heath. 
Rep’d Jour’l, p. 26. 


ASSIGNMENT. 


§2. Lire.—Of Policy in Benevolent Association— What Con- 
stitutes.— Distinguished from Will.—Interest of Wife and Children. 
—S. was a member of a mutual association, according to the pro- 
visions of which he was entitled to certain benefits in case of 
personal injury, and the association was liable to pay $2,500 in 
case of his death. This latter sum, according to the rules of the 
association, could be disposed of by will, and if not so disposed 
of, should belong to and be paid to his widow, or in case he had 
no widow, then to his legal heirs or representatives. S. made a 
will devising the proceeds to children by a former marriage, de- 
livering it and his certificate of membership to the executor ap- 
pointed. Afterwards, he being absent from home and indebted 
for assessments which he was unable to pay, sent his wife a writ- 
ing that it was his wish, made in sound mind, revoking all former 
life insurance policies, this day he made his life policy read for 
her benefit in case of his death, and for her special benefit and 
all that might be derived therefrom, and also wrote to her of his 
inability to pay his dues, and that “this makes the policy yours 
if you will keep it up,” and she paid the assessments accordingly. 
Held, that the document was not testamentary, but in connection 
with the wife’s acts amounted to an equitable present assignment 
of the sum payable by the policy on his death, but not of the 
sum payable for personal injury, and that on his death she was 
entitled to receive the sum due on the policy in preference to the 
executor under the will. Held, that neither the wife nor children 
of the insured had any interest in the insurance previous to the 
assignment ; the contract was wholly between the insurer and in- 
sured, and the latter had a right to assign the same, 

Swift vs. Railway Pass., etc., Ass’n. 

Rep’d Jour’l, p. 53. 
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$3. Lrre.—Of *Policy by Insolvent to Wife.—Rights of Credi- 
tors.—Construction of Wifes Policy Law.— Construction of IMinois 
Statute as to Transfers Between Husband and Wife-—Preferred 
Iven.—Where an insolvent debtor holds an insurance policy upon 
his own life, he may assign the same to his wife, who may hold 
the proceeds of the policy exempt from the claims of creditors of 
her husband, except as to the amount of premiums paid by the 
husband within five years, the period of limitation, and interest 
thereon. Such a transaction is within the spirit of section 54, 
ch. 73, Rev. Stat. of Illinois, 1874, entitled “Insurance,” which 
provides that a married woman may, by herself and in her own 
name, or in the name of any third person, with his assent as her 
trustee, cause to be insured for her sole use the life of her hus- 
band, ete. That statute is remedial in its character, and should be 
liberally construed in furtherance of the purpose of its enactment. 
% Deere vs. Chapman, 25 IIl.,610; Good vs. Fogg, 61 Ill., 451; Charter 
Oak Life Ins. Co. vs. Brant, 47 Mo., 419 ; Burroughs vs, State Mut. Life 
Ass. Co., 97 Mass., 359. 

Section 9, ch. 68, Rev. Stai. of Illinois, 1874, entitled, ‘“ Hus- 
band and Wife,” providing that where husband and wife shall be 
living together, no transfer or conveyance of goods and chattels 
between such husband and wife, shall be valid as against third 
persons, unless such transfer or conveyance be in writing, and be 
acknowledged and recorded, is not to be so construed as to re- 
quire an assignment of a chose in action between husband and 
wife to be acknowledged and recorded. So, the assignment by the 
husband to his wife of a policy of insurance upon the life of the 
former, is not, in that regard, embraced in the statute. Where 
a creditor files a bill to subject property or a fund in the hands 
ofa third person, to the payment of his debt, he thereby acquires 
a lien upon such property or fund, and upon recovery will be en- 
titled to a preference in the satisfaction of his claim to the ex- 
clusion of other creditors. And where the bill is filed after the 
death of the debtor, the same rule of preference applies. 

Lyons vs. Robins, 46 Ill., 276; Rappley vs. Internat. B’k, 93 IIl., 396 ; 


Ballentine vs. Beal, 3 Scam., 204; Alexander vs. Tums, 13 IIl., 221; U.S. 
B’k vs. Burke, 4 Black, 141. 


Cole vs. Marple. 
Rep’d Jour’l, p. 47. 
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CONSIGNEES. 


§4. Fire—Tiability to Consignors After Loss in Case of 
Insolvency of Company.—When one, not under contract to insure 
another’s goods, does insure them together with his own, and, be- 
cause the insurance companies become insolvent, does not re- 
ceive enough insurance money to cover his own loss, he is not 
obliged to pay any portion thereof to the other, even though he 
had included his goods in a statement of loss rendered the insur- 
ance companies. 


Reitenbach vs. Johnson. 
Rep'd Jour’l, p.15. Mars. 8. J.C, 


CONSTRUCTION. 


$5. Martne.—VFindings as to ‘Negligence of {Master.—Sea- 
worthiness—A contract of marine insurance upon a steam tug 
provided that the insurer should not be liable for losses arising 
from “ the following or other legally excluded causes, viz.: * * 

* jncompetency of the master or insufficiency of the crew, 
und want of ordinary care or skill in navigating said vessel.” It 
appeared that the master, while navigating Lake Michigan, the 
fuel being exhausted, let go the anchor in a storm, and with his 
crew, abandoned the tug and went ashore ; and that a few hours 
afterwards, the cable parted and the tug was wrecked. In this 
action upon the policy the jury found specially that the master 
did not do “all that a skilful, careful and prudent seaman could 
do to prevent the wrecking of the boat,” and that it was his duty 
“to remain on board of the tug, or leave a man there to attend 
the cable ;” but, to the question, “ Did the master leave said boat 
only when, in his opinion, to stay longer would endanger the life of 
himself and the crew ?” they also answered “ Yes.” On appeal 
from a judgment in plaintiff's favor. Z7eld that the findings are so 
inconsistent as to require a new trial. 

Haas Adm’r vs. C. & N. W. R., 41 Wis., 64; Kearney Adm’r vs. C. M. & 
S. P. R., 47 Wis., 144. 

To render a ship “ seaworthy,” within the meaning of a con- 
tract of insurance, she musi be sufficiently furnished with pro- 
per cables and anchors. 
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1 Kay’s Law of Shipmasters, 90 ; Wilkie vs. Geddes, 3 Daw., 57 ; Merch. 
Mut. Ins. Co. vs. Sweet, 6 Wis., 670, and cases cited. 


Lawton vs. Royal Canadian Ins. Co, 
Rep’d Jour’l, p. 17. 


CONTRACT. 


§6. Lire.—Notice of Acceptance Necessary to Complete.— 
Agent of Both Parties by Stipulation —Practice.—Construction of 
Application a Question of Law.—Suit was brought by the com- 
pany to recover on a promissory note. It was alleged in defense 
that the note was given for a life policy which had never been re- 
ceived, and was therefore without consideratioh. The application 
had been accepted by the company, and the policy forwarded to 
its agents for delivery, who notified the company that it had been 
delivered, but afterwards testified that they did not know what 
had become of it. The insured had agreed in a written stipula- 
tion that the agents should be his own agents as well as those of 
the company. Held, that the contract was complete from the 
time of its acceptance by the company, but where the proposal 
came from the insured, it was necessary that he should be noti- 
fied in order that he should be bound. Until that time it stood as 
a proposal for insurance. 

Taylor vs. Mer. F. Ins. Co., 9 How., (U. S.,) 398; Planters’ Ins. Co. vs. 
Ray, 52 Miss., 328; Kern vs. Home M. Ins. Co., 42 Mo., 41; Palm vs. 
Medina Ins. Co., 20 Ohio, 529 ; Kohm vs. Ins. Co. of N. A.,1 Wash. C.C., 96. 

Held, that there was nothing inconsistent in the agents of the 
company acting also as agents of the insured for the acceptance 
of the policy; there was no necessary antagonism between the 
parties in this respect. 

Case of Planters’ Ins. Co. vs. Myers, Miss. S. C., distinguished. 

Held, that under the stipulation, notification to the agents was 
notification to the insured. JJeld, that the application should 


have been construed by the court, and not given to the jury. 
Alabama Gold Life Ins. Co. vs. Herron. 


Rep’d Jour’), p. 68. - Mras. 8. C. 


CO-OPERATIVE. 


§7. Lire.—Is a Life Insurance 'Company Within the Statutes 
of Missouri.—Construction of Mo. Statutes.—The object of the 
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corporation according to the constitution, was, “ to give financial 
aid to the widows and children of deceased members, or to such 
uses and purposes as such member shall by his last will and tes- 
tament direct.” The members were divided into classes on the 
co-operative plan, an initiation fee was according to the by-laws 
to be applied as a permanent fund, the interest of which with the 
assessments on the death of a member were to be used for ad- 
vances for members, in anticipating their dues on the death of a 
member, and defraying the current expenses. eld, that the 
corporation was a mutual life insurance company, and the fact 
that its object was benevolent and not speculative, had no bear- 
ing upon the nature and effect of the business conducted, and 
the contract made by the corporation to pay a sum upon the death 
of a member according to the number of members in his class. 
Held, that the corporation was subject to the general insurance 
laws of Missouri touching mutual life insurance companies, and 
was not exempt under the acts of March 8th and May 19th,1879, 
concerning benevolent and religious associations, 

Citing and discussing case of Conn. Mut. Ben. Company, 105 Mass., 149 ; 
Schunk vs. Gegenseitiger, etc., 44 Wis., 370; Erdman vs. Mut. Ins. Co., 
ete., Id. 876 ; Dietrich vs. Madison Relief Ass., 45 Wis., 79; Ky. Mass. 
Ins, Co. vs. Miller, 18 Bush., 489 ; Masons’ Ben. Soc. vs. Winthrop, 85 Ill. 
537 ; Ill. Mas. Ben. Soc. vs. Baldwin, 86 Ill., 479; Gov. of Alms House ys. 
Am. Art. Union, 7 N. Y., 228; Com. League of Am. vs. People, 90 IIl., 166. 


State vs. Merchant Ex. Mut, Ben. Society. 
Rep’d Jour’l, p. 59. Mo, 8. €, 


DIRECTORS. 


§8. Firne.—JLiability of in Case of Worthless Bond of De- 
faulting Oficer.—Directors of a corporation are required to show 
reasonable capacity for the position, scrupulous good faith, and 
the exercise of their best judgment. Directors who act in good 
faith acd with reasonable care and diligence, but nevertheless fall 
into a mistake, either of law or fact, are not personally liable for 
the consequence of such mistake. The by-laws of a corporation 
provided that the board of directors should elect a secretary, 
whose term of office should be twelve months or until his succes- 
sor was elected, and who was to give bond with security for the 
faithful discharge of his duties. The board elected a secretary, 





1881. | Directors.— Evidence. 9 


and took the prescribed bond, and re-elected the same person 
secretary for several successive years, but took no new bond, sup- 
posing, after consideration and discussion of the question, but 
without taking legal advice, that the bond taken was a continu- 
ing security during those years. The secretary became a defaulter 
in the third year. Held, that the directors, who were good and 
efficient business men, stockholders of the corporation, and act- 
ing in good faith, were not liable to make good theloss. But or- 
dinarily advice of counsel will not protect a trustee. 

Perry on Trusts, 3 927; Kendrick vs. Cypert, 10 Humph., 291. 

Vance vs. Phoenix Ins. Co. 


Rep’d Jour’l, p. 43. Tenn. 8. C. 


EVIDENCE. 


$9. Lire.—Truth (of ’Answers in Application —Admissibil- 
ily of Veclarations of Insured.—* Proof Positive.”—Burden of 
Proof.—It was claimed that the insured had falsely answered 
questions in the application touching his age and certain diseases, 
which, if true, would have materially increased the risk and rend- 
ered the policy void by its terms. Held, where the insurance is 
for the benefit of another, proof of the falsity of the answers by 
persons having direct personal knowledge is competent, but the 
opinions are conflicting whether the declarations or omissions of 
the party insured are competent. Held, that where the alleged 
declarations were made several months and several years after, 
and before the policy was issued, they are no part of the res 
geste, and are inadmissible. 

Bliss on LifeIns., page 628, citing 35 Conn., 225, 6 East, 188 ; FEllis on 
Ins., 123. Bliss on Ins., p. 631-634, 3 372, citing 7 Ohio, 292, 10 Kansas, 
525, and other cases. 

The court instructed that the plaintiff was entitled to re- 
cover unless the “proof positive,” showed that insured had 
made false or fraudulent answers. Held, that the burden of 
proof was on defendants to establish by a preponderance of evi- 
dence, and though the words “proof positive” might seem too 
strong an expression, it meant simply that the facts alleged should 
be aflirmatively proved, and will not be deemed error where 
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there is no evidence on the record that the answers were false. 


Mobile Life Ins. Co. vs. Morris. 
Rep'd Jour'l, p. 35. Tenn. S.C. 


PREMIUM. 


$10.  Lire.—ZJn Case of Non-payment Contract’ not Completed 
by Delivery of Policy.—A life policy was forwarded to the agent 
by the company in response to an application, but not being called 
for, was returned to the company about two months after. The 
applicant had died in the meantine, and no premium had been 
tendered. The charter provided that the premium should be paid 
before the delivery of the policy. The policy also provided that 
it should not take effect until the premium had been paid during 
the lifetime of insured to an authorized agent who should coun- 
tersign. After the death of the applicant, the premium was tend- 
ered to the agent, and the policy was demanded. The agent de- 
nied any liability. Held, that there was no contract, and the 
company was not liable. 
Ins. Co. vs. Young’s Adm’r, 23 Wall., 106; Piedmont Life Ins. Co, vs. 
Ewing, 92 U. S. Rep., 380. 
Giddings vs. N. W. Mut. Life Ins. Co. 
Rep’d Jour’l, p. 39. 


PREMIUM. NOTE. 


§11. Live Srocx.—Not Liable for Assessment After Surren- 
der of Policy—Cancellation.— Authority of Directors.—Plaintiffs 
were insured in a mutual horse company. The directors passed 
a resolution, allowing dissatisfied members to withdraw upon 
payment of assessments and surrender of the policy. Plaintiffs 
handed their policies to a director, and paid the assessment de- 
manded. But finding that there were previous unpaid assess- 
ments against them, the policies were not canceled, and upon 
the subsequent failure of the company these policies were asses- 
sed with the rest to make good the deficiency. Held, that a 
policy of insurance and the premium note given therefor, 
constitute a contract between the company and the insured, and 
the parties usually have the same power to rescind it by mutual 
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agreement as they had to make it. The right of a company to 
cancel policies and thus terminate the contract, for various acts 
of the insured, has constantly been recognized. 

Boland vs. Whitman, 33 Ind., 64; Wadsworth vs. Davis, 13 Ohio St., 
123 ; Columbia Ins. Co. vs. Masonheimer, 26 P. F. S.; Wilson vs. Trumbull 
; Ins Co., 7 Harris, 372; Hyde, receiver vs. Lynde, 4 N. Y., 887. Distin- 

guishing Marine Mut. Ins. Co. vs. Pickering, 66 Me., 130. 

An agreement made in good faith between the parties to a 
contract of insurance to annul itis valid. When the insured 
surrenders his policy, and it is marked canceled, from that mo- 
ment he ceases to be a member, though he continues liable to 
assessments for losses which accrued while he was a member. 

Acker, Receiver, vs. Hite, et al. 

Rep’d Jour’), p. 20. Pa, 8. C. 


RIOT. 


$12. Fire—What is Within the Meaning of the Policy.— 
Where uncontroverted evidence showed that some eight or ten 
men came up to a coal breaker, fired upon those in charge and 
burned the breaker, it was held that such facts constituted a riot 
within the meaning of a clause in a policy of insurance on the 
breaker exempting the insurer from liability in case the property 
insured were destroyed in consequence of a riot, and that it was 
error for the judge at nist prius not to distinctly instruct the jury 
that a riot had been proved. 


Lycoming F. Ins. Co. vs. Schwenk. 
Rep’d Journ’, p. 13. 


TITLE. 


$13. Fme—Change of.—Forfeiture.—Morigagee—The pro- 
perty was conveyed by insured and wife to the daughter by a 
deed without consideration. Subsequently, but before recording, 
and without the knowledge of insured, a consideration was in- 
serted, and a note for the amount executed by the daughter to 
the mother, who immediately handed it back. The insured did 
not object when afterwards informed of it. Held, that the want 
of consideration originally,was cured by its subsequent insertion 
with plaintiff's assent, nor was it material that the conveyance 
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was fraudulent as to creditors. There was a change of title which 
worked a forfeiture within the meaning of the policy stipulation 
that it should be void, “if the property be sold or transferred, or 
any change take place in title or possession, whether by legal 
process, voluntary transfer or conveyance.” 

Prescott vs. Hayes, 43 N. H., 593; Crafts vs. Union M. F’. Ins. Co., 36 
N. H., 44, 53; Langdon vs. Minn. Ins. Co., 22 Minn., 193. 

The policy was indorsed payable to a mortgagee as his inter- 
est might appear. Held, that this was not an assignment, but 
merely an order asto payment. There was no contract between 
the mortgagee and company which could save his rights. 

Loring vs. Manufacturers’ Ins. Co., 8 Gray, 28 ; Smith vs. Union Ins.Co. 
120 Mass., 99 ; Bates vs. Equitable Ins. Co., 10 Wall., 33; Franklin Say- 
ings Institution vs. Central Ins. Co., 119 Mass., 240; Brunswick Savings 
Institution vs. Commercial Union Ins. Co., 68 Me., 313 ; Fitchburg Savings 
Bank vs. Amazon Ins. Co, 125 Mass., 431 ; Grosvenor vs. Atlantic Ins. Co., 
17 N. Y., 391. 

There was no contract between Thompson and the company. 

Blanchard vs. Atlantic M. F. Ins. Co., 33 N. H., 14; Nevins vs. Rocking- 
ham ’M. F. Ins. Co., 25 N. H., 22, 28. 

Baldwin vs. Pheenix« Ins. Co. 

Rep'd Jour’), p. 32. 





REPORT OF DECISIONS 


RENDERED IN INSURANCE CASES, IN THE UNITED STATES 
SUPREME AND CIRCUIT COURTS, AND IN THE 
STATE SUPREME COURTS. 


From certified transcripts in our possession. 


SUPREME COURT OF PENNSYLVANIA. 


Error to Common Pleas of Northumberland County. 


LYCOMING FIRE INS. Co. \ 
VS. 


SCHWENK.* 


Where uncontroverted evidence showed that some eight or ten men came up 
to a coal breaker, fired upon those in charge and burned the breaker, it was 
held that such facts constituted a riot within the meaning of a clause in 
a policy of insurance on the breaker exempting the insurer from liability in 
case the property insured were destroyed in consequence of a riot, and 
that it was error for the judge at nisi prius not to distinctly instruct the 
jury that a riot had been proved. 


Action on a policy of insurance. The policy contained a clause 
exempting the insurer from liability in case the insured property 
were destroyed in consequence of a riot. On the trial two watch- 
men testified that while they were engaged in watching the property 
destroyed, a coal breaker, about 11 P. M. some eight or ten men 
came up, exchanged shots with the watchmen, set fire to the breaker, 
and drove off the watchmen. The court refused to charge that the 


* Decision rendered June 14, 1880. From Reporter. 
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facts testified to constituted a riot within the exception of the pol- 
icy. Verdict for plaintiff. The defendant took this writ. 


Gro. Hitz and J. W. Comty, for Plaintiff in Error. 
J. B. Packer and 8S. P. Wotverron, contra. 


Green, J,, 

In delivering the opinion of the court, said : We are decidedly of 
opinion that in the testimony every element of a riot is found, 
whether at common law or under the act of 1705. There was the 
unlawful assemblage of three or more persons combined together to 
perpetrate an outrageous and violent crime. The commission of the 
crime was immediately preceded by discharges of fire-arms. Two 
peaceable citizens engaged in watching and protecting the premises 
were compelled to flee in terror of their lives. The crime was ar- 
son. It was committed at a late hour when the great majority of 
persons are in their beds and asleep, and least prepared to defend 
themselves or their property. For a court in charging a jury, to 
speak of such an occurrence as anything less than a riot of a most 
marked and distinct kind would be simply to mislead them. We 
think the learned judge dealt quite too tenderly with plain and un- 
disputed facts. He said that to prove a riot there must be a pre- 
vious unlawful assemblage, accompanied with circumstances of force 
and violence, and “that if the assembling of persons be not accom- 
panied with such circumstances as these, it cannot be deemed a riot, 
however unlawful the acts which they actually committed.” 
From this the jury would naturally infer that unless the proof went 
back to the time when the men first met together, and established 
that such original meeting was attended with circumstances of act- 
ual force and violence, a case of riot could not be made out, no 
matter what acts of outrage and violence were subsequently perpe- 
trated. Such is not the law as we understand it. We think, too 
that the court rather overrated the necessity of proving “ a violent, 
turbulent, disorderly and noisy disturbance of the public peace,” in 
order to make out a case of riot. There was no controversy as to 
the facts. The credibility of the witnesses was not assailed or im- 
peached in any manner. It was a case in which it would have been 
entirely proper for the court to characterize directly the criminal 
aspect of the facts testified to. Instead of this, the learned judge 
told the jury they must decide whether they believed the witnesses, 
when there was not the shadow of a doubt thrown upon their cred- 
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ibility, and if they believed them, they were to determine the facts 
and circumstances. Whether the facts and circumstances conasti- 
tuted a riot he did not tell them, although expressly requested to do 
so in two points. 

Judgment reversed. 


SUPREME JUDICIAL COURT OF MASSACHUSETTS. 


REITENBACH 
US. 
JOHNSON.* 


When one, not under contract to insure another’s goods, does insure them to- 
gether with his own, and, because the insurance companies become insol- 
vent, does not receive enough insurance money to cover his own loss, he is 
not obliged to pay any portion thereof to the other, even though he had in- 
cluded his goods in a statement of loss rendered the insurance companies. 


Action of contract to recover a portion of the money received by 
the defendants from certain insurance companies. 

The defendants were commission merchants in Boston in Novem- 
ber, 1872. They effected insurance in their own name “ on merchan- 
dise, their own, or held by them in trust, or on commission, or sold, 
but not removed from the building contained in,” ete. The plaintiffs 
had bought goods, which had not been removed from the building. 
The whole stock of goods was destroyed by fire, through no fault in 
the defendants. The defendants were under contract with their con- 
signors to insure all goods consigned to them, but were under no 
contract, either express or implied, to insure goods sold, but not re- 
moved, for the benefit of their vendees. The defendants received 
only sixty-three per cent on the face of their policies, and the amount 
was applied to indemnify themselves and their consignors, no part 
being applied for the benefit of the plaintiffs. The goods owned by, 


*# Decision rendered September, 1880. From the Reporter. 
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and consigned to, the defendants, being of greater value than the 
total amount of insurance, the adjusters testified that the same 
amount would have been allowed, if the “goods sold, but not re- 
moved,” had not been included in the proof of loss. The superior 
court ordered judgment for the defendants ; and the plaintiffs ap- 
pealed to this court. 


H. G. Parker and H. D. Hype, for Plaintiffs. 
Rosert R. Bisuor and Arraur Lincoun, for Defendant. 


Envicorr, J. 

The plaintiffs are not entitled to recover an aliquot portion of the 
insurance money received by the defendants, on the ground that it 
was the duty of the defendants to insure their goods not removed 
from the warehouse. And the only ground upon which they could 
recover is, that the defendants having voluntarily insured the plain- 
tiffs’ goods, and received from the insurers money on account of the 
same, are bound in equity to pay it over. But the defendants re- 
ceived no money on account of the goods of the plaintiffs; the 
money they have received is not sufficient to pay for their own goods 
and those of their consignors destroyed by fire; and there is no 
equity, as between them and the plaintiffs, which requires them to 
pay over to the plaintiffs any portion of the money so received. The 
fact that they included goods sold, but not removed, in their state- 
ment of loss, cannot, of itself, give any rights to the plaintiffs which 
they did not otherwise possess. The defendants are under no obli- 
gation to include these goods in their statement of loss. If they had 
been omitted from the statement the defendants would have been 
entitled to receive the same amount, and they have not actually re- 
ceived any more because they were included. Martineau vs. Kitch- 
ing, L. R., 7 Q. B., 436; Stilwell vs. Staples, 19 N. Y., 401. 

Judgment for defendants. 





Lawton vs. Royal Canadian Ins. Co. 


SUPREME COURT OF WISCONSIN. 


Appeal from Circuit Court, Brown County. 


LAWTON 
vs. 


ROYAL CANADIAN INS. CO.* 


A contract of marine insurance upon a steam tug provided that the insurer 
should not be liable for losses arising from “the following or other legally 
excluded causes, viz: * * * incompetency of the master or insufficiency 
of the crew, and want of ordinary care or skill in navigating said vessel.” 
It appeared that the master, while navigating Lake Michigan, the fuel be- 
ing exhausted; let go the anchor in a storm, and with his crew, abandoned 
the tug and wentashore; and that a few hours afterwards, the cable parted 
and the tug was wrecked. In this action upon the policy the jury found 
specially that the master did not do “all that askillful, careful and prudent 
seaman could do to prevent the wrecking of the boat,” and that it was his 
duty ‘‘to remain on board of the tug, or leave a man there to attend the 
cable ;” but, to the question, ‘‘ Did the master leaves aid boat only when, in 
his opinion, to stay longer would endanger the life of himself and the crew ? 
they also answered “ Yes.” On appeal from a judgmentin plaintiff’s favor, 

Held, that the findings are so inconsistent as to require a new trial. 

To render a ship “‘ seaworthy,” within the meaning of a contract of insurance, 
she must be sufficiently furnished with proper cables and anchors. 


Hupp & Wieman, for Respondent. 
J.C. & A. C. Nevitte, for Appellant. 


Cots, J. 
The findings of the jury in this case upon material questions sub- 


mitted to them, are .so inconsistent with each other as to require a 

new trial. It was, of course, the plain duty of the master of the tug 

to do whatever a prudent, skillful seaman, in the exercise of a sound 

judgment, would have done under the circumstances to prevent the 
* Opinion filed September 21, 1880. 
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loss of the vessel. This was the express provision of the contract. 
Now, the fifth question submitted at the request of the plaintiff, was 
this : “ Did the master, then, in command of the boat Ormsby do all 
that a skillful, careful and prudent seaman could do to prevent the 
wrecking of the boat?” Answer. “No.” Again, the second question 
submitted at the request of the plaintiff, was this: “Should the 
captain have remained on board the tug while at anchor, and would it 
not have been the proper thing for him to have remained on board of 
the tug?” Answer. “ Yes.” The seventh question submitted by the de- 
fendant was this: “Was it not the captain’s duty to remain on board of 
the tug or leave a man there to attend to the cable?” Answer. “ Yes.” 
The materiality and importance of these questions as bearing on the 
defense are too obvious to require comment. It appeared that the 
captain, while navigating a tributary bay of Lake Michigan, ex- 
hausted his fuel and was unable to proceed on his trip. He let go 
his anchor in a storm, and, with the two men constituting the crew, 
abandoned the tug and went ashore. The cable failed in a few 
hours afterwards and the tug was wrecked. The jury say, in their 
answers to the above questions, that the captain did not do all that 
a skillful, careful and prudent seaman could do to prevent the wreck- 
ing of the boat, and they specify, as an act of negligence or failure to 
perform his duty, his omission to remain on board the tug or leave a 
m2n there to attend to the cable and keep it parcelled in order to 
prevent it from separating. This is the meaning of these findings 
when considered with reference to the evidence. Intelligent and ex- 
perienced seaman had testified that this was what the captain should 
have done under the circumstances, and the jury find that he failed 
to perform his duty in that regard. This misconduct of the cap- 
tain would release the insurer from liability of the loss if the case 
stopped here. For it is unnecessary to add that the owner of the 
tug was bound to have a sufficient crew, and a master of competent 
skill and experience, to navigate the vessel in the business in which 
she was employed ; and the master was bound to do what good sea- 
manship required should be done to prevent a disaster in any emer- 
gency in which he might be placed. All this is implied by seaworth- 
iness of the vessel, and it is what was in effect stipulated for in the 
policy. 

So, in view of the above findings, the defendant would not be liable 
for the loss. But the sixth question submitted at the request of the 
plaintiff was : “Did the master of said Ormsby leave said boat only 
when in his opinion to stay longer would endanger the life of himself 
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and the crew ?” Answer. “ Yes.” Now it seems to us‘that this find- 
ing is quite inconsistent with those just referred to ; forif the master 
was a seaman of ordinary courage, judgment and experience, and 
thought the danger of remaining on the tug was so great as to jus- 
tify him in abandoning it, then surely he was guilty of no negligence 
in not remaining on the tug to attend to the cable. Certainly it was 
not his duty if exposed to imminent peril to risk his life, or the life of 
any one of his crew for the purpose of saving the vessel. Hence it 
seems to us the several findings of the jury cannot well stand to- 
gether. In one breath the jury say the master did not leave the boat 
until in his judgment to stay longer would endanger the life of him- 
self and crew ; and in the next, that it was his duty to have remained 
on board the tug, or have left a man there to attend to the cable. 
The case comes within the ruling in Haas, Adm’r. vs. the C. & N. W. 
R. R., 41 Wis., 64, and Kearney, Adm’r. vs. the C., M. & S. P. R. R., 47 
Wis., 144, where a new trial was ordered on account of the inconsist- 
ency of the special findings. Before leaving the case we deem it 
proper to make a remark on the sixth question, submitted on the 
part of the defendant. That finding is that the tug was anchored in 
a place that was safe in any storm if she had sufficient ground tackle. 
There was considerable evidence given on the trial which tended to 
show that a tug of the size of the one in question, which was used in 
towing logs on the waters of Green Bay de Nocque, in order to be 
seaworthy, should always have a chain cable. In this case the cable 
was a rope two inches in diameter, which the witnesses agree in say- 
ing was liable to chafe and separate in great stress of weather, un- 
less it was kept parcelled. The above finding would warrant the in- 
ference that if the tug had a good chain cable, or had been furnished 
with sufficient ground tackle to encounter the dangers of the waters 
she was employed in navigating, she might not have been lost. To 
render a ship seaworthy for the service or use intended by the in- 
surance, she must not only be sufficiently staunch and sound, and 
adequately constructed, but be sufficiently furnished with the neces- 
sary cables and anchors. 1 Kay’s Law of Ship-Masters, 90. 

In Wilkie vs. Geddes, 3 Daw., 57, a ship was held to be seaworthy 
where it appeared that the best bower anchor and the cable of the 
small bower anchor were defective. Lord Eldon in giving his opin- 
ion in the House of Lords, says nothing is more clear than that 
there is an implied warranty in every contract of marine insurance, 
that the ship is seaworthy at the commencement of the risk, or at 
the time of her sailing on the voyage insured, and is provided with 
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sufficient ground tackle to encounter the ordinary perils of the sea. 
Indeed, the law seems to be perfectly well settled on this point as a 
reference to works on insurance will show. The Merchants’ Mut. 
Ins. Co. vs. Sweet, 6 Wis., 670, and cases cited. The evidence on 
another trial may satisfy the jury that the tug was furnished with a 
proper and sufficient cable, and was seaworthy in that respect ; but 
we infer the jury seemed to have thought from the evidence 
given, that she was not provided with suitable and sufficient ground 
tackle, in finding as they did in answer to the sixth question. But 
we will not dwell longer upon the point, as the evidence upon an- 
other trial may be different. 

Judgment of the Circuit Court is reversed, and a new trial or- 
dered. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Common Pleas of Bedford County. 


J. C. ACKER, Recerver, 
vs. 


HITE, et au.* 


A policy of insurance and the premium note given therefor, constitute a con- 
tract between the company and the insured, and the parties usually have 
the same power to rescind it by mutual agreement as they had to make it. 

The right of a company to cancel policies and thus terminate the contract, for 
various acts of the insured, has constantly been recognized. 

An agreement made in good faith between the parties to a contract of insur- 
ance to annul it is valid. 

When the insured surrenders his policy, and it is marked canceled, from that 
moment he ceases to be amember, though he continues liable to assessments 
for losses which accrued while he was a member. 


Three actions of debt by J. C. Acker, receiver of the Union Horse 


* Decision rendered May 31, 1880. From Weekly Notes. 
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Insurance Company, of Blair County, against Albert Hite, Joseph 
Brunner, and John Dicken, upon policies of insurance, to recover 
two assessments on premium notes. The three cases were tried as 
one, the material facts being as follows : , 

The above-named company was chartered, on the mutual plan, 
June 17, 1872, by the Court of Common Pleas of Blair County. The 
value of each animal insured was considered capital stock, and was, 
in case of loss, subject to assessment. On November 5, 1874, John 
Dicken insured four horses for five years to the value of $525. Jo- 
seph M. Brunner insured two horses October 6, 1874, for five years, 
to the value of $275. In 1876-7 the company, from numerous and 
severe losses, became heavily involved, and judgments to a large 
amounts were rendered against it. The directors of said company, 
on October 20, 1876, passed resolutions allowing “all dissatisfied 
members to withdraw from the company after paying all assessments 
or dues, if their policies be handed to the directors.” An assess- 
ment of three per centum was made by the directors on the pre- 
mium notes January 1,.1878, and another of fifteen per cent was 
made by the receiver March 29, 1878. Numerous parties availed 
themselves of the resolution of the directors to withdraw, and so 
had their policies canceled. The defendants, Hite, Dicken, and 
Brunner, handed their policies to Samuel Whip, one of the directors, 
in accordance with the resolution. On investigation, it was discov- 
ered that Albert Hite, on previous assessments, was debtor to the 
company in the sum of $1.50, Brunner nothing, Dicken $4.58, and 
these three policies were not canceled by the company, but treated 
as in full force, and in January, 1878, when the secretary made out 
the assessment lists, he assessed these defendants. After due pro- 
cess of law, J. C. Acker was appointed receiver of the company. He 
then, under direction of the court, laid an assessment of fifteen per 
cent on all premium notes in his possession. 

The jury found a special verdict in effect as above. The special 
verdict concluded as follows: “That the jury are ignorant, in point 
of law, upon which side they might, upon these facts, find the issue. 
If upon the whole matter the court shall be of opinion that the issue 
is found for the plaintiffs, they find for the plaintiffs accordingly, and 
assess the damages for the plaintiffs against the defendants— Albert 
Hite, $24; J. M. Brummer, $33; John Dicken, $69. But if the 
court is of a contrary opinion, then they find vice versa.” 

After argument, the court rendered judgment on the special ver- 
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dict in favor of the defendants ; whereupon plaintiffs took this writ, 
assigning for error the action of the court in entering judgment in 
favor of the defendant. 


Freperick Jacket anp J. M. Reynoxps, for Plaintiffs in Error. 

Directors have no power to pass and carry into effect a resolution 
by which some members are relieved from paying for losses which 
occurred while their policies were in force. Maine Mut. Ins. Co. vs. 
Pickering, 66 Me. Rep., 130. 

Neither the surrender, cancellation, nor the expiration of the pol- 
icy, nor the insolvency of the company, releases the holder of a pol- 
icy from his liability to assessments for losses which occurred during 
his membership. May on Insurance, 691 ; Wilson vs. Trumbull Ins. 
Co., 7 Har., 372 ; Sterling vs. Mercantile Mut. Ins. Co., 8 Cas., 75. 

The mere handing of a policy by a member of a mutual insurance 
company to one of the directors, with the request to have it can- 
celed, is not such an action as would, in the eyes of the law, justify 
the surrender of the premium notes. In this case the policies were 
not, in fact, canceled, nor the notes returned, because defendants 
were indebted, not only for losses existing at the time, but also for 
previous assessments, and as continuing members, they were liable for 
subsequent assessments. Insurance Co. vs. Connor, 5 H., 136 ; Co- 
lumbia Ins. Co. vs. Buckley, 2 N., 294 ; Upton vs. Hansbrough, 3 Bis- 
sell, 417. 

The receiver was legally appointed by the court, and he is bound 
by the charter to the same extent as the directors. Daniels’ Ch. 
Pr., 1714 ; Safford vs. People, 85 Ill, 558; Wallace vs. Yeager, 4 
Phila., 251 ; Yeager vs. Wallace, 8 Wr., 294; Singerly vs. Fox, 25 
Sm., 112. 


J. B. Cessna, for Defendants in Error. 

It is clear that the plaintiffs authorized the cancellation of policies 
of dissatisfied members upon certain conditions, and that those con- 
ditions were complied with on the part of the defendants. By the 
resolutions defendants were required to pay their just dues ; but the 
assessments were illegal, and therefore unjust. Wilson vs. Trum- 
bull Ins. Co,, 7 H., 372; Finley vs. Lycoming Ins. Co., 6 C., 311, 
815. 

The company kept both the policies and the money which defend- 
ants sent them in payment of all demands, and such retention acts 
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as a waiver, and estops the company. Georgia Mut. Ins. Co. vs. Gib- 
son, 52 Ga., 640. 

Directors have full power to cancel policies and surrender notes, 
and such an agreement discharges the members. 

The agreement to cancel policies and surrender notes to defend- 
ants was a legal contract, so far consummated on the part of the de- 
fendants, as to discharge their liabilities on their notes. It was in 
law a cancellation. May on Insurance, 690-1; Boland vs. Whitman, 
33 Ind., 64; Sands vs. Hill, 55 N. Y., 18; Columbia Ins. Co. vs. Ma- 
sonheimer, 26 Sm., 138 ; Cumberland Valley Ins. Co. vs. Herbert, 2 
Weekly Notes, 155 ; Campbell vs. Adams, 38 Barb., 132; Hyde vs. 
Lynde, 4 N. Y., Comstock, 387 ; Wadsworth vs. Davis, 13 Ohio St., 
123 ; Columbia Ins. Co. vs. Stone, 3 Allen, Mass., 385 ; Wood on In- 
surance, 56 ; Hamilton vs. Lycoming Mut. Ins. Co., 5 B., 139; Camp- 
bell vs. Adams, 38 Barb., 132; Sands, Receiver, vs. Hill, 55 N. 
¥., 38. 

The company had the right to cancel a policy upon the non-pay- 
ment of an assessment for thirty days. The company, having ac- 
cepted payment, promised to cancel the policies of defendants with- 
out any conditions or reservations. This they did not do. If de- 
fendants had subsequently claimed for a loss, they would have been 
told, ‘You have surrendered your policy. Itis canceled. We will 
pay you nothing.” Full powers were given the creditors by law and 
by charter to make the contract they did. Their action in passing 
the resolution referred to comes within the management of the 
affairs and business of the company, and is therefore binding on all 
its members. 

A receiver is in the position of an assignee. The appointment of 
the receiver only passed to him the assets of the corporation, not its 
franchises. Schimpf vs. Lehigh Valley Mut. Ins. Co., 6 Weekly 
Notes, 23 ; vide Opinion of Judge Blodgett, U. 8. District Court, Cin- 
cinnati, December 24, 1879, in Cook, Assignee of the Protective Life 
Insurance Company. 


TRUNKEY, J 
The business of an insurance company, whether conducted on the 
mutual or stock plan, is managed by its officers and agents, and the 
corporators are bound by the acts of such agents in all matters prop- 
erly done within the scope of the powers committed to them. A 
policy of insurance, and the premium note given therefor, consti- 
tute a contract between the company and the insured, and the par- 
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ties usually have the same power to reseind it by mutual agreement 
as they had to make it. Such a power on the part of the company 
seems essentially necessary to the safe and proper transaction of its 
business. Boland vs. Whitman, Receiver, 33 Ind., 64 ; Wadsworth 
vs. Davis, 13 Ohio St, 128. Most mutual companies insert stipula- 
tions in their policies that they shall become void, either ipso faclo or 
at the option of the company, for certain acts of omission or com- 
mission by the insured, and, when avoided, the rights and liabilities 
of the member are ended, except his liability for debts already in- 
curred. Columbia Ins. Co. vs. Masonheimer, 26 P. F. 8. ; Wilson 
vs. Trumbull Ins. Co., 7 Harris, 372. The right of the company to 
cancel policies, and thus terminate the contract, for various acts of 
the insured, though such right be not expressly reserved, has con- 
stantly been recognized, and it would be strange if it could not 
agree with the insured to abrogate the contract when deemed expe- 
dient or advantageous. 

It is contended by plaintiff that it is not competent for the direc- 
tors of a mutual insurance company to surrender the premium notes 
and relieve the insured from the obligations of his contract, unless 
the latter pay his full proportion of all debts existing at the time of 
the surrender, citing Maine Mut. Ins. Co. vs. Pickering, 66 Me., 130. 
In that case the note was given in pursuance of a section of the 
charter of the company for security of those concerned, and is not 
like the case of a note given in the contract of insurance. In one 
sense the latter is a security, but it may be given up for good con- 
sideration. Thus, when the assured surrendered his policy, and re- 
ceived from the secretary of the company his deposit note, there be- 
ing contested claims which were subsequently established, and on 
which he paid nothing, and afterwards a receiver was appointed who 
made an assessment on the said assured for payment of said losses, 
it was held that the matter had been adjusted between the company 
and the assured, and the receiver could not impeach or disaffirm the 
lawful acts of the corporation. Hyde, Receiver of the Chenango 
Mut. Ins. Co. vs. Lynde, 4 N. Y., 387. After the filing of a petition 
by a mutual insurance company, but before publication of the ap- 
pointment of a receiver, the maker of a premium note paid an as- 
sessment thereon and surrendered his policy under an agreement 
with an authorized agent of the company that such payment and 
surrender should be in full of such note, which was agreed to be 
given up, but was not ; the note was extinguished, and the receiver 
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could not maintain an action thereon. Sans, Receiver of the Colum- 
bian Ins. Co. vs. Hill, 55 N. Y., 18. A good faith agreement be- 
tween the parties in a contract for insurance to annul it is valid. 

Every person insured in the Union Horse Insurance Company, of 
Blair County, became a member of the corporation, entitled to the 
rights and subject to the liabilities of a stockholder. The value of 
the property insured was the amount of his capital stock, and he 
was liable to assessment for payment of losses occurring during the 
term of his membership. When for any cause he ceased to be a 
member, he would not be liable for future debts, but could after- 
wards be assessed for payment of debts made while he was a mem- 
ber, unless he had duly settled with the company. Section 3 of the 
charter provides that all affairs of the company shall be managed 
and controlled by a board of directors. The verdict shows that, in 
pursuance of resolutions of the board, the defendants paid all their 
just dues, as assessed against them, and handed their policies to one 
of the directors to return to the company to be canceled ; that they 
were so returned, and said board promised to cancel them and re- 
turn the stock notes as soon as the secretary had time; that the 
assessment laid by the directors, being the first dues so paid by de- 
fendants, was insufficient to pay the liabilities then existing. that 
said policies were not in fact canceled, and said notes came into the 
hands of the receiver, who laid the assessments in suit; and that, 
under said resolutions, the directors canceled the principal part of 
the capital stock. 

It is plain that the parties agreed to rescind the contract of insur- 
ance, and accordingly the defendants paid their money and surren- 
dered their policies. They were bound by this agreement, as if the 
policies had been marked canceled, and the notes given up. From 
thence the defendants had no insurance; they were not members, 
nor were they liable on the notes. The plaintiff has no more right 
to collect assessments on these notes than on those which had been 
actually returned on like terms. This case must be disposed of on 
the facts in the verdict, not outside. "Whether there are facts which 
would make all who were once members liable to assessment for in- 
debtedness, created before the cancellation of their contracts, does 
not appear ; they are not in the verdict. For aught that is found, 
the directors acted in good faith, and did what they deemed right 
in the interest of the company. It would be as just to assess the 
large number who got back their notes as the few to whom the sec- 
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retary neglected to return their notes, as the directors promised he 
should do. 


Judgment affirmed. 
Suarswoop, C. J., anp Green, J., absent. 


SUPREME COURT OF PENNSYLVANIA. 


Error to the Court of Common Pleas, No. 1, of Allegheny Co. 


TRAVELERS’ INS. CO. 
vs. 


JOHN HEATH.* 


As a general principle, money collected or paid upon lawful process of execu- 
tion cannot be recovered back though not justly or lawfully due by the de- 
fendant in the execution to the plaintiff. 

Where, however, upon appeal, the judgment which supported the execution has 
not only been reversed, but on a re-trial final judgment has been entered in 

yyy te party, the principle does not apply. 

Restitution is not always of right; it is frequently a matter of grace and the 
refusal of the Supreme Court to grant a writ of restitution, upon the re- 
versal of a judgment on which the money had been made, is not a bar to 
the recovery of the money where upon a second trial the verdict was for 
the defendant. 


An action of debt was brought on January 30, 1873, by the Travel- 
ers’ Insurance Company, a life and accident company of the State of 
Connecticut, on a bond given by Robert Thorne, John Heath and 
Andrew F. Baum, to that company. The bond, dated July 25, 1870, 
recited that Thorne had been duly appointed agent of the company 
for the western part of Pennsylvania, and that, as such agent, he’ 
would receive divers sums of money and other effects of the com- 
pany, and it was conditioned that Thorne should promptly pay to the 
company the amounts received from time to time, ete. 


* Opinion filed October 18, 1880. From Pitisburgh Legal Journal. 
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Thorne acted for some time as the agent of the company, but neg- 
lecting to pay over premiums collected by him, the company de- 
manded the same of the sureties, Heath and Baum, and not being 
paid, the action of debt was brought on the bond to recover the pre- 
miums for insurance whith Thorne had received. On the trial of the 
cause the jury found that Thorne had received, of the premiums due 
the insurance company, the sum of $1,847.08, and for this amount 
judgment was entered against Thorne, Heath and Baum. 

They defended on the ground that the company, being a corpora- 
tion of the State of Connecticut, had not complied with the Act of 
the General Assembly of this State, approved April 11, 1868, P. L., 
831, relating to insurance companies, in reference to the appointment 
of agents, etc.; and, therefore, could not maintain the action. The 
court declined so to hold, and the cause was removed to the Supreme 
Court by writ of error to No. 177, October and November Term,1874 ; 
Heath, Thorne and Baum, with sureties, entering into the usual re- 
cognizance in order to effect a supersedeas. The writ was non prossed, 
remititur issued and the record taken down to the Court of Common 
Pleas, No. 2. A writ of jieri facias was then issued on the judgment 
against Heath, Thorne and Baum, and the money paid by Heath ; 
the sheriff's return on the writ being": “ Money made, paid by John 
Heath.” 

Subsequently another writ of error was sued out at No. 177, Oc- 
tober and November Term, 1875, and the case will be found reported 
at length in 30 P. F. Smith, 28. The court held that the insurance 
company could not maintain the action, because ofits failure to com- 
ply with the act of 1868, in taking out license and filing name of 
agents, etc., and reversed the judgment, granting a venire. Heath 
made application by petition to the Supreme Court, setting forth the 
preceding facts, and asking for an order of restitution, which this 
court refused to grant him. 

The cause again came on for trial in the Common Pleas, when it 
was ruled under the decision above referred to, that the insurance 
company could not recover. Heath then brought this action to re- 
cover the money he had paid on the /ieri facias issued as aforesaid 
out of the Court of Common Pleas, No. 2. The declaration was, the 
common counts—the plea, the general issue, and payment. 

There was a verdict for plaintiff and judgment on the verdict. 
This writ was then taken. The first and second assignments of error 
will be found in full in the opinion printed below. The other as- 
signments noticed in the opinion were : 
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Third.—Refusing to charge as requested in the second point of the 
plaintiff in error: “That by the bond dated July 25, 1870, the said 
plaintiff, John Heath, in equity and good morals, undertook to pay to 
the Travelers’ Insurance Company the very moneys that he has paid, 
to wit : such moneys as Robert Thorne should receive as their agent 
after the date of said bond, and not to pay over, and if the jury 
find that the moneys paid by John Heath are such moneys, then he 
cannot recover.” 

Fourth.—Refusing to charge as requested in the fifth point of the 
plaintiff in error: “That the entering into the recognizance for 
writ of error to Supreme Court by John Heath was a voluntary un- 
dertaking by him ; and according to the condition thereof, he agrees 
to pay if the writ was not prosecuted with effect ; and I now instruct 
you that as that writ was not prosecuted with effect, and the money 
he subsequently paid was the condemnation money, and costs as 
therein provided, he cannot in this action recover the money so 
paid.” 

Fifth —Refusing to charge as requested in the seventh point of the 
plaintiff in error: “The plaintiff, John Heath, having failed to 
prosecute this writ of error with effect, in pursuance of the recog- 
nizance taken June 17, A. D. 1874, in No. 177, October and Novem- 
ber Term, 1874, of the Supreme Court of Pennsylvania, for the 
Western District of Pennsylvania—which recognizance, and the re- 
cords of the case in which it was taken, are now in evidence—the 
said John Heath became liable to pay the condemnation money and 
costs, and having done so cannot recover in this action for said 
money so paid.” 

Sixth.—Refusing to charge as requested in the eighth point of the 
plaintiff in error : “The said John Heath, at No. 9, October and No- 
vember Term, 1875, of the Supreme Court of Pennsylvania, having 
applied for a writ or order of restitution as per his petition in evi- 
dence, which order of restitution against the defendant company was 
refused, and it being for the same money for which this action was 
brought, the plaintiff cannot recover.” 

Seventh.—Refusing to charge as requested in the sixth point of the 
plaintiff in error : “That if the jury find the moneys paid by Heath 
to have been paid after the first writ of error in Supreme Court was 
non prossed, the reversal of the judgment and all subsequent proceed- 
ings cannot aid Heath in recovering the money back.” 

Eighth.—Refusing to charge as requested in the tenth point of the 
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plaintiff in error: “Under all the evidence in the case the plaintiff 
cannot recover.” 

Ninth.—Charging the jury as follows : “Now, if Mr. Heath paid 
that money voluntarily, without any execution having been issued 
against him, or without any threat of execution, he could not recover 
it back here ; but ifs he knew the execution was issued, and that his 
property was bound, and there might be a levy made, and he be 
forced to pay the money, then if he would go and pay it, that would 
not be a voluntary payment ; it would be compulsory.” 


Messrs. D. T. Watson and 8. M. Raymonn, for Plaintiff in Error. 
Messrs. H. W. Wier and W. S. Purviance, for Defendant in Error. 


Srerrett, J. 

After reversal of the judgment obtained by the present plaintiff in 
error against Robert Thorne and his sureties, it was finally deter- 
mined, on the second trial, in accordance with the judgment of this 
court, reported in 30 P. F. Smith, 15, that the insurance company 
had no right to recover the amount of the premiums, etc., for which 
suit was brought, for the reason that the company, during the time 
that Thorne, acting as its agent, collected the same, was doing busi- 
ness within this commonwealth in direct contravention of the law re- 
lating to foreign insurance companies. It was held in that case that 
the legislature had a clear right to prescribe the conditions under 
which foreign corporations may do business in this State, and the 
mode of appointing and qualifying their agents, and that actions, 
based upon transactions prohibited by the statute cannot be main- 
tained in our courts. The general principle underlying the decision, 
is that courts will not aid a party in an action grounded on an im- 
moral or illegal act ; and, it is right that it should be so, because if 
foreign insurance companies were aided by our courts in gathering 
the fruits of their illegal acts, done in palpable violation of the sta- 
tute, it would soon become practically a dead letter as to many of 
them. 

For the reasons stated, it was thus definitively settled that the 
Travelers’ Insurance Company had no legal claim upon the bond, 
against either Thorne or his sureties for the premiums collected by 
him ; and it is difficult to understand upon what principle of equity 
or sound morality the company could claim to collect and retain, as 
against one of the sureties, money which represented the fruit of il- 
legal transactions. 
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The first writ of error sued out by Thorne and his sureties was 
non prossed by this court in 1874, whereupon the record was remitted, 
and an execution was issued, upon which, according to the sheriff's 
return, the money was collected from John Heath, one of the sure- 
ties. An alias writ of error was then purchased and upon it, in 1875, 
the judgment was reversed and a venire facias de novo awarded. The 
new trial resulted in a verdict and a final judgment in favor of Thorne 
and his sureties, as above stated. The present action was then 
brought by John Heath to recover back the money which he was 
compelled to pay on the execution, and to which, according to the 
final judgment of the court, the defendant company had no legal 
claim. 

The first assignment of error is the refusal of the court to charge, 
“That compulsion, in this case, under the evidence would be a levy 
upon the property of Heath and a payment by him to relieve his pro- 
perty from the levy ; and, if no such levy was made, and he without 
that paid the debt, the verdict must be for the defendant.” The sec- 
ond is the refusal of the court to charge, “That the return of the 
sheriff, ‘money made; paid by John Heath,’ implies a voluntary 
payment, and that the return of the sheriff being of record is con- 
clusive, and John Heath cannot recover in this case.” 

The substance of the contention in these two assignments, together 
with the ninth, is that inasmuch as it does not appear that a levy was 
actually made on the property of Heath before he paid the money to 
the sheriff, the payment was voluntary and therefore he could not re- 
cover. We cannot assent to this proposition. The first writ of error, 
by which the execution had therefore been restrained,was non prossed, 
the execution was issued and at once became a lien on all of Heath’s 
personal property in the county, from the time it was placed in the 
sheriff’s hands. Heath had no alternative but to pay the money or 
submit to the seizure and sale of his property. Under these circum- 
stances, payment of the money to the sheriff on the execution was 
not, in any proper sense of the term, a voluntary payment ; on the 
contrary it was under stress of the execution and therefore compul- 
sory. The learned judge had affirmed defendants’ first point: “That 
a payment without compulsion is a voluntary payment, and if the 
jury find the alleged payment by Heath to have been made without 
compulsion, they must find for the defendant.” The question was 
thus, by defendants’ request, submitted to the jury; but, in any 
aspect of the case, there was no error in refusing to affirm the second 
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and third points, or in charging as complained of in the ninth assign- 
ment. 

The third, fourth and fifth assignments are not sustained. The 
principle involved in the third was broadly settled in Thorne, et al. 
vs. Insurance Co., supra; nor does his recognizance, entered into 
when he took the first writ of error, or the non prossing of the writ, 
stand in the way of his recovery. The money which he seeks to re- 
cover back was not collected under the recognizance, but on the exe- 
cution issued on the original judgment. 

The contention in the sixth assignment is that the refusal of this 
court to grant a writ of restitution immediately upon the reversal of 
the first judgment, is a bar to this action. We do not think so. Re- 
stitution is not always of right; it is frequently a matter of grace, 
and the refusal to grant the writ before the second trial was had, and 
the right of the insurance company to recover the amount of pre- 
miums collected, finally determined, cannot be a bar to the present 
suit, instituted after the first was ended. In Harger vs. Commission- 
ers of Washington County, 2 Jones, 251, it is said: “ Restitution is 
not of mere right. Itis ex gratia; resting in the exercise of asound 
discretion ; and the court will not order it where the justice of the 
case does not call for it.” In refusing the order of restitution the court 
may have been influenced by the fact apparent on the record, that 
the plaintiff in error was guilty of laches in not prosecuting his first 
writ of error, and permitting the same to be non prossed, whereby he 
lost the benefit of his writ as a supersedeas ; but, on whatever ground 
it may have been refused, we are of opinion that the refusal at the 
time and under the circumstances, is not a bar to the present action. 

What has already been said is a sufficient answer to the seventh 
and eighth assignments, both of which present the general question 
of the right of the plaintiff below to recover. The general principle - 
undoubtedly is, that money collected or paid upon lawful process of 
execution cannot be recovered back though not justly orlawfully due 
by the defendant inthe execution to the plaintiff. Cases in which the 
principle is recognized are numerous, but in none of them is the 
reason more clearly and forcibly stated than in Federal Insurance 
Co. vs. Robinson, 1 Norris, 359. There are cases in which the judg- 
ment on which the execution issued was never reversed or vacated. 
Where, as in the case before us, the judgment which supported the 
execution has not only been reversed, but, on a re-trial, final judg- 
ment has been entered in favor of the opposite party, the principle 
does not apply. In Duncan vs. Kirkpatrick, 13 8. & R., 292, Chief 
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Justice Gibson remarks : “That assumpsit is the proper action when 
the money has been received under a judgment which has been re- 
versed ;” but he restricts its application to cases of reversal without 
any order of restitution. 

The offer which is the subject of complaint in the last assignment 
was properly rejected. 

Judgment affirmed. 


SUPREME COURT OF NEW HAMPSHIRE. 


STEPHEN BALDWIN 
vs. 


PHQENIX INS. CO., or .Harrrorp. 


The property was conveyed by insured and wife to the daughter by a deed 
without consideration. Subsequently, but before recording, and without 
the knowledge of insured, a consideration was inserted, and a note for the 
amount executed by the daughter to the mother, who immediately handed 
it back. The insured did not object when afterwards informed of it. 

Held, that there was a change of title which worked a forfeiture within the 
meaning of the policy stipulation that it should be void, ‘if the property 
be sold or transferred, or any change take place in title or possession, 
whether by legal process, voluntary transfer or conveyance. 

The policy was indorsed payable to a mortgagee as his interest might appear. 

Held, that this was not an assignment, but merely an order as to payment. 
There was no contract between the mortgagee and company which could 
save his rights. 


Judgment for defendant. 


Action on a policy of insurance. Subsequent to the making of 
the policy, the company made an indorsement, “Payable to S.S. 
Thompson, as his mortgage claim may appear.” Thompson had a 
mortgage for $1,040, on which nothing had been paid, and he had no 
knowledge of the conveyance stated hereafter. After the making of 
the indorsement, the plaintiff and his wife deeded the premises to 
their daughter. No consideration was inserted in the deed. Sub- 
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sequently, and prior to record, a consideration of $1,500 was inserted 
at the request of Mrs. Baldwin. The daughter signed a note for 
that amount in presence of one Bucknam, who inserted the consid- 
eration in the deed. Bucknam handed the note to Mrs. Baldwin, 
who handed it back to her daughter. Mr. Baldwin had no knowl- 
edge of the insertion of the consideration of the deed, nor of the 
note, at the time, and never formally assented to it, though he did 
know it before the fire. and never formally dissented. This deed 
was dated June 27, and recorded August 22. June 27 the daughter 
conveyed the premises by warrantee deed to her mother, without 
consideration expressed or paid, and this deed was recorded the 
same day. The plaintiff and his family lived in the house, and oc- 
cupied the premises when the policy was made, and continued so to 
do down to the time of the fire, without change. No notice was 
given to the defendant of the conveyances. The plaintiff claimed 
that the deed to his daughter was without consideration, and con- 
veyed no title, and that, being in embarrassed circumstances, he 
male the dzed to convey the title to his wife, at her solicitations 
and to secure a home to his family. 


W. & H. Heywoop, of Lancaster, N. H., for Plaintiff. 
Samuent C. Easrman, of Concord, N. H., for Defendant. 


Crark, J. 

The policy in this case contains the following stipulation : “Tf 
the property be sold or transferred, or any change take place in title 
or possession, whether by legal process, judicial decree, voluntary 
transfer or conveyance * * * then, and in every such case, this 
policy shall be void.” The deed from the plaintiff to his daughter, 
executed after the issuing of the policy and before the loss, conveyed 
the premises described in it, and was an alienation of the title by 
the plaintiff. The fact that no consideration was expressed in the 
deed when it was executed is immaterial, because a consideration 
was subsequently inserted, with the knowledge of the plaintiff, with- 
out dissent or objection on his part, and he cannot avoid the deed on 
the ground of a want of consideration. Prescott vs. Hayes, 43 N. 
H., 593. Neither is it material that the conveyance was fraudulent 
and void as to creditors. Crafts. vs. Union M. F. Ins. Co., 36 N. 
H., 44, 53. Being valid between the parties, the conveyance, with- 
out the knowledge or assent of the company, was a change in the 
title to the property insured, such as, by the terms of the policy, 
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rendered the contract of insurance void. Langdon vs. Minnesota 
Ins. Co. 22 Minn., 193. 

The indorsement upon the policy September 4, 1876, “Payable to 
S. S. Thompson, as his mortgage claim may appear,” was not an in- 
surance of Thompson’s interest as mortgagee, but merely an order to 
pay him such sum as should become payable to Baldwin thereon. It 
did not make Thompson the assignee of the policy, but merely the 
payee in case of loss, and the alienation of the property by Baldwin 
avoided the policy. Loring vs. Manufacturers’ Ins. Co., 8 Gray, 28 ; 
Smith vs. Union Ins. Co., 120 Mass., 99; Bates vs. Equitable Ins. 
Co., 10 Wall, 33 ; Franklin Savings Institution vs. Central Ins. Co., 
119 Mass., 240 ; Brunswick Savings Institution vs. Commercial Union 
Ins. Co., 68 Me., 313 ; Fitchburg Savings Bank vs. Amazon Ins. Co., 
125 Mass., 431; Grosvenor vs. Atlantic Ins. Co., 17 N. Y., 391. 
There was no contract between Thompson and the company. 
Blanchard vs. Atlantic M. F. Ins. Co., 33 N. H., 14; Nevins vs. 
Rockingham M. F. Ins. Co., 25 N. H., 22, 28. 

Judgment for the defendant. 





Mobile Infe Ins. Co. vs. Morris. 


SUPREME COURT OF TENNESSEE. 


SepreMBeR Term, 1879. 


MOBILE LIFE INS. Co. 
Us, 


JAMES B. MORRIS. 


A certificate of the clerk of the court made several months after the adjourn- 
ment, setting forth that the bill of exceptions was not returned by the pre- 
siding judge, nor filed until several weeks after the adjournment of the 
term, being no part of the transcript of record, cannot be looked to for the 
purpose of defeating the record. 

It was claimed that the insured had falsely answered questions in the applica- 
tion touching his age and certain diseases, which, if true, would have ma- 
terially increased the risk and rendered the policy void by its terms. 

Held, that where the insurance is for the benetit of another, proof of the falsity 
of the auswers by persons having direct personal knowledge is competent, 
but the opinions are conflicting whether the declarations or admissions of 
the party insured are competent, 

Held, that where the alleged declarations were made several months and sev- 
eral years after, and before the policy was issued, they are no part of the 
res geste, and are inadmissible. 

The court instructed that the plaintiff was entitled to recover unless the 
“proof positive,” showed that insured had made false or fraudulent an- 
swers, 

Held, that the burden of proof was on defendants to establish by a preponder- 
ance of evidence, and though the words “ proof positive” might seem too 
strong an expression, it meant simply that the facts alleged should be aftir- 
matively proved, and will not be deemed error where there is no evidence 
on the record that the answers were false. 

Judgment affirmed. 


Deperiok, C. J. 
This action was brought by defendant in error to recover $1,000, 
the amount of insurance upon the life of Blount Morris, taken by him 
upon his own life for the benefit of said James B. Morris, his son. 
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Verdict and judgment were for the plaintiff below, and the court 
refusing a new trial, the insurance company has appealed to this 
court. 

Morris’ counsel has presented a certificate of the clerk of the 
court, in which the judgment was rendered to the effect that the bill 
of exceptions in the case was held up by the judge who presided at 
the trial until after the adjournment of the term at which the trial 
was had, and was not returned to the clerk’s office nor filed until sev- 
eral weeks after the’ adjournment of said term, when it was returned, 
signed by him. 

This certificate was made several months after the adjournment of 
the term at which the trial took place, and is no part of the tran- 
script of the record of said cause and cannot be looked to, or con- 
sidered for the purpose of contradicting said record. 

It shows that a bill of exceptions which is set out, was signed and 
sealed, and made part of the record in the cause. 

In considering and determining the questions raised, we, there- 
fore, treat what purports to be a bill of exceptions, as part of the 
record in the cause. 

And the questions discussed mainly arise upon rulings of the 
court in rejecting evidence offered by the defendant below. 

Upon the application, Blount Morris had answered, as insisted by 
defendants below, falsely, questions propounded to him as to his age 
and health. 

He stated that he was sixty years old, and that he had never had 
any one of several diseases named, whereas it is insisted that he was 
sixty-nine years of age at the time, and had been subject to several 
of the diseases, about which he was interrogated. These facts, if 
true, would materially increase the risk, and by the terms of the con- 
tract, avoid the policy. 

In order to establish these facts, the defendant, on the trial below, 
offered to prove by several witnesses introduced by him for that pur- 
pose, that Blount Morris, both before and after he had taken out the 
policy, had, at various times, admitted facts showing that at the time 
of taking said policy he was about sixty-nine years of age, and also 
that he had one or more of the diseases which he had denied on his 
examination that he ever had. 

The court upon objection made, excluded said evidence, and de- 
fendant excepted. And this ruling by the court, it is insisted by the 
plaintiff in error, is erroneous. 

It is certainly true that the facts in respect to the age and the 
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health of the insured, which it was sought to establish, were legiti- 
mate, if proved by the direct testimony of witnesses who had knowl- 
edge of them. But the point of the objection is that they are not 
provable by evidence of the declarations or admissions of a party 
whose life is insured for the benefit of another. 

Upon this question there is a conflict of opinion, the earlier cases 
holding that the evidence is admissible for the purpose of proving 
fraud in obtaining the policy. See Bliss on Life Ins., page 628, citing 
85 Conn., 225, 6 East, 188; Ellis on Ins., 123. In these cases the 
declarations were made very shortly before or after the policy was 
issued, and in some of them they were held admissible as parts of the 
res geste. 

On the other hand, where a policy was for the benefit of a wife, it 
was held that the admissions of the husband, who was the insured, 
made after it was issued, were not competent, upon the ground that 
they were the declarations of a stranger who was neither a party to 
the action, nor, at the time of making them, the agent of a party. 
Bliss on Ins., p. 631-3, § 372, citing 7 Ohio, 292, 10 Kansas, 525, and 
other cases. 

After reviewing the cases the author says : “ The views adopted in 
the cases cited from Ohio and Kansas, seem most in accordance with 
correct principles. Bliss on Ins., p. 634. 

And this view of the question was adopted by this court in an 
elaborate opinion, and upon a careful review of the authorities, by 
Judge McFarland, at Jackson, at April Term, 1872, and reported in 
9 Heisk, 606. 

The declarations offered to be proved in this case were made, as 
stated in the offer, some several months, others several years after 
and before the policy issued, and of course there can be no pretence 
that they were parts of the res geste. We, therefore, hold that there 
was no error in rejecting the evidence of the declarations of Blount 
Morris as to his health and age, made before and after the policy is- 
sued. 

Exception has also been taken to the judge’s charge to the jury. 

After stating to the jury that plaintiff would be entitled to recover 
if certain facts are established, “unless,” in the language of the 
judge, “the proof positive, show that Blount Morris made false or 
fraudulent answers to the questions that were put to him in the pol- 
icy, or suppressed some facts in regard to his health, age, habits or 
circumstances in life. If he did this, and the proof show it, then the 
plaintiff ought [not] to recover.” 
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The objection to this part of the charge is that it seems to require 
that incontrovertible evidence of the fraudulent or false representa- 
tions should be made, whereas nothing more was required than a 
preponderance of evidence. 

It has been held by this court that the burden of proof is upon the 
insurers when the question is whether the answers of plaintiff aye 
false or fraudulent, and they must show these facts affirmatively. 

Although in some of its accepted significations, the word “ posi- 
tive” might be considered as too strong an expression in the con- 
nection in which it was used, yet we think it was used and intended 
to express the idea that the facts stated should be affirmatively 
proved by defendant, and besides there was no evidence in the re- 
cord that the answers were false or fraudulent, to which to apply the 
charge. 

Upon the whole, we are of opinion that there is no error in the 
record, and the judgment will be affirmed. 
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UNITED STATES SUPREME COURT. 


Ocroser Term, 1880. 


Appeal from Circuit Court of the U. S. for Northern District of Illinois. 


LOREN GIDDINGS axnp LEANDER GIDDINGS, 
ADMINISTRATORS OF Si~as Gippines, DercrEasep, 
Appellants, 


US. 


NORTHWESTERN MUTUAL LIFE INS. CO. 


A life policy was forwarded to the agent by the company in response to an ap- 
plication, but not being called for, was returned to the company about two 
months after. The applicant had died in the meantime, and no premium 
had been tendered. The charter provided that the premium should be 
paid before the delivery of the policy. The policy also provided that it 
should not take effect until the premium had been paid during the lifetime 
of insured to an authorized agent who should countersign. After the death 
of the applicant, the premium was tendered to the agent, and the policy 
was demanded. The agent denied any liability. 

Held, that there was no contract, and the company was not liable. 


Swayne, J. 

The facts of this case necessary to be considered are few and sim- 
ple. They are clearly disclosed in the record, and there is no con- 
flict between the parties about them. 

The appellee is a corporation created by the State of Wisconsin. 
Its principal office and place of business were at Milwaukee. It was 
authorized to insure lives. Dean & Payne were its agents at Chi- 
cago. The extent of their authority was to receive applications, for- 
ward them to the office at Milwaukee, and, when risks were taken, to 
receive, countersign, and deliver the policies, collecting in all cases, 
before the latter was done, the first premium from the assured. 
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On or about the 6th of August, 1872, a member of the firm of 
Roberts & Hubbard, of the County of Warren, in the State of Ih- 
nois, at the instance of Silas Giddings, senior, of the same county, 
presented to Dean & Payne, at Chicago, an application, in due form, 
for a life insurance policy, insuring Giddings in the sum of $6,000. 
The application consisted of a printed form furnished previously by 
Dean & Payne. It contained blanks to be filled with answers of the 
applicant to the questions propounded, and was filled up accord- 
ingly. Dean & Payne immediately forwarded it to Milwaukee. On 
the 24th of the same month the company considered the application 
and decided to issue the policy. It was issued accordingly, and 
bears date on that day. The premium to be paid by the assured 
was $302.52. The policy was immediately sent to Dean & Payne. 
Not being called for, on the 2d of October following they returned it 
to the company, and it was thereupon canceled. 

At the same time that the policy was applied for, an application 
was submitted for a loan by the company to Giddings of $6,000. In 
relation to this matter, there is some conflict in the evidence, but as 
the view which we take of the case before us renders it unnecessary 
to consider that subject, we pass it by without further remark. 

The 7th section of the act incorporating the appellees is as fol- 
lows : 

(Record, p. 86). “Every person who shall become a member of 
this corporation, by effecting insurance therein, shall, the first time 
he effects insurance, and before he receives his policy, pay the rates 
that shall be fixed upon and determined by the trustees, and no pre- 
mium so paid shall ever be withdrawn from said company, except as 
hereinafter provided, but shall be liable to all the losses and ex- 
penses incurred by this company during the continuance of its 
charter.” 

The policy, as made out, was according to the form issued by the 
company in all cases. Among other things it provided : 

“7th. This policy shall not take effect and become binding on the 
company until the premium be actually paid, during the lifetime of 
the person whose life is assured, to the company or to some person 
authorized to receive it, who shall countersign the policy on receipt 
of the premium.” 

Giddings was taken ill of acute pleurisy on or about the 15th of 
August, 1872, and died of that disease on the 4th of September fol- 
lowing. On the 12th and 13th of November following, the appel- 
lants, by their attorney, tendered to Dean, of the firm of Dean & 
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Payne, the first premium, and demanded the policy. The attorney 
had also present proof of the death of Giddings. Dean “refused to 
have anything to do with the matter, as he claimed that the company 
was not liable.” The proof of the death was thereupon transmitted 
to the home office at Milwaukee. 

No tender and no demand for the policy was made by any one un- 
til the time before mentioned, and no notice was given by Giddings, 
or by any one in his behalf, during his life, that he intended to con- 
summate the transaction by paying the premium and receiving the 
policy. All action on his part terminated with the delivery of his 
application to Dean & Payne for transmission to the company. He 
did nothing afterwards. There his connection with the affair ended. 

Upon this state of facts the appellants insist that the company is 
liable for the six thousand dollars specified in the undelivered 
policy. 

A few remarks will be sufficient to dispose of the case. 

The presentment of the application to the agents at Chicago, its 
transmission to Milwaukee, and its receipt by the company, in no- 
wise committed or bound the latter to anything. It was competent 
for the company to pause as long as they might deem proper, and 
finally to accept or reject the application, as they might choose to do. 
If they elected to contract, they had the right to prescribe the 
terms, and it was for the other party to assent or reject them. His 
unbroken silence, as would have been such silence by the company 
after receiving the application, was necessarily negation. Neither 
party in such case would have been bound in any wise to the other, 
because there would have been wanting the mutual assent of the 
minds of the parties, which is vital in all cases to the creation of a 
contract obligation. What was done, without something further, 
could have no more weight or efficacy, in the view of the law, than 
an unexpressed thought or any other unexecuted intention. 

The company prepared the draft of a contract which they were 
willing to execute. Among its stipulations was one that the assurers 
should not be bound by the instrument until the premium was paid 
in the lifetime of the assured, and the policy was countersigned by 
the authorized agent of the company. This was a condition prece- 
dent to the liability of the appellees. It was necessary to their 
safety. There was nothing in it unconscionable or oppressive, and 
the company had a clear legal right to make it. 

Where there is a condition subsequent, and it is broken, relief 
may be given upon equitable terms, but where it is precedent, and 
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neither fulfilled nor waived, no right or title vests, and equity can 
do nothing for the party in default. Davis vs. Gray, 16 Wall, 229. 

Here there was clearly no performance by the applicant, and it is 
equally clear that hence there was no contract or obligation whatso- 
ever on the part of the company. 

It was the business of the applicant, if, after sending forward his 
application, he continued to desire a policy, to keep up the proper 
communication with Dean & Payne, and during his lifetime to avail 
himself of the offer which the company had made. The proposition 
of the company expired with his life. After his death his legal rep- 
resentatives could not act vicariously for him. To allow them to en- 
force such a claim would be contrary to the plainest principles of 
both law and equity. If authorities in so plain a case are needed, it 
is sufficient to refer to Ins. Co. vs. Young’s Admr., 23 Wall., 106, and 
Piedmont Life Ins. Co. vs. Ewing, 92 U. S. Rep., 380. 

What the consequence would have been, if, after the applicant was 
stricken with his mortal disease, the premium had been paid and the 
policy delivered, the company being ignorant of his changed condi- 
tion, is a point which we do not find it necessary to consider, 

The decree of the Circuit Court is affirmed. 





Vance ve. Phoenix Ins. Co. 


SUPREME COURT OF TENNESSEE. 


TANCE 
vs. 
PHGENIX INS. CO.* 


Directors of a corporation are required to show reasonable capacity for the po- 
sition, scrupulous good faith, and the exercise of their best judgment. 

Directors who act in good faith and with reasonable care and diligence, but 
nevertheless fall into a mistake, either of law or fact, are not personally 
liable for the consequence of such mistake. 

The by-laws of a corporation provided that the board of directors should elect 
a secretary, whose term of office should be twelve months or until his sue- 
cessor was elected, and who was to give bond with security for the faithful 
discharge of his duties. The board elected a secretary, and took the pre- 
scribed bond, and re-elected the same person secretary for several successive 
years, but took no new bond, supposing, after consideration and discussion 
of the question, but without taking legal advice, that the bond taken was a 
continuing security during those years. The secretary became a defaulter 
in the third year. 

Held, that the directors, who were good and efficient business men, stockhold- 


ers of the corporation, and acting in good faith, were not liable to make 
good the loss. 


Bill by one stockholder of the Pheenix Insurance Company, upon 
the refusal of the company to bring the suit, to hold the directors of 
the company, during the year 1872 and 1873, individually liable for 
losses occasioned by their neglect to take an official bond from the 
secretary of the company, in accordance with the by-laws of the cor- 
poration. 

By the charter the board of directors were authorized to appoint 
a secretary, etc., and to take from such secretary or other officers, 
such bonds and securities as may be prescribed by said board of di- 
rectors. The company organized in February, 1871, and adopted 
by-laws, prescribing, infer alia: “ At the first regular meeting after 


*From American Law Register. 
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the election of directors, the newly-elected board shall elect a presi- 
dent, secretary and assistant secretary, whose term of office shall be 
for twelve months, or until their successors are elected.” 

Another by-law was : “ The secretary, after his election, shall give 
bond with satisfactory security to the board of directors, in the sum 
of $30,000, conditioned for the faithful discharge of his duties, and a 
failure to give such bond shall cause a forfeiture of his office.” Other 
by-laws gave the secretary : “ Special care and control over all books, 
papers and other documents” of the company ; directed him to 
make regular deposits in bank of the money of the company, and 
authorized the money to be drawn out only on his check. 

In February, 1871, the board of directors appointed B. F. 'White 
secretary of the company, and took from him a bond, with satisfac- 
tory security, in the penalty of $30,000, conditioned to faithfully 
perform his duty as such secretary, and in all respects properly de- 
mean himself in his said office. White was re-elected secretary in 
February, 1872, and again in February, 1873, but gave no new bond 
on either occasion, nor did the board require him to renew his bond. 
In 1873, White became a defaulter in the sum of $11,328.35, and also 
issued stock without authority, which the board of directors re- 
deemed at an expense of $3,050. The individual defendants were 
stockholders and members of the board of directors during the 
years 1872, and 1873. They received no compensation as directors, 
and gave to the business of the company their personal attention, 
and such attention, it was agreed, as men of ordinary prudence give 
their own affairs. They were all, by the agreed statement of facts, 
“good and efficient business men, several of them heads of large 
mercantile and manufacturing establishments.” “The defendants 
supposed that the bond taken from White in 1871, was security for 
White’s acts in 1872 and 1873, and so long as he acted as secretary 
of the company.” 

They considered and discussed the question of White’s bond, and 
their conclusion was that it covered his acts for the whole time he 
should serve the company. In 1872 and 1873, they gave the business 
of said insurance company, and the sufficiency of White’s bond, 
that care and attention which prudent men give their own affairs. 
They did not, however, take advice of counsel as to the sufficiency 
of the bond or of its binding force, but acted on their own judg- 
ment in regard to it until after White’s defalcation occurred.” 

The chancellor dismissed the bill, whereupon complainant ap- 
pealed. 
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 Coorsr, J. 

Directors of a corporation undoubtedly occupy a fiduciary rela- 
tion towards the stockholders, and are bound to good faith and rea- 
sonable diligence in the performance of their duties. They are 
consequently liable for losses occasioned by their positive misconduct 
or neglect which warrants the imputation of fraud, or, as it is some- 
times vaguely expressed, shows a want of the knowledge necessary 
for the discharge of their functions so great that they were ‘not jus- 
tified in assuming the office. Where they are interested in the stock 
of the company, and act without compensation, they will, at the ut- 
most, be held to answer for ordinary neglect, that is for the omis- 
sion of that care which every man of ordinary prudence gives to 
his own affairs. They do not undertake to be infallible. For error, 
therefore, though it be in a matter of law, they are not in general, 
liable. In fine, they are required to show only a reasonable capac- 
ity for the position, scrupulous good faith, and the exercise of their 
best judgment. These principles are recognized in our decisions. 
Shea vs. Knoxville & Ky. Railroad Co., 6 Baxt., 277, 283 ; Shea vs. 
Mabry, 1 Lea, 319, 343. In this last case it is conceded that direc- 
tors who act in good faith, and with reasonable care and diligence, 
but nevertheless fall into a mistake, either as to law or fact, are 
not liable for the consequences of such mistake. To the same ef- 
fect are the authorities elsewhere. Turquand vs. Marshall, Law 
Rep., 4 Ch. App., 376 ; Godbold vs. Branch Bank, 11 Ala., 191 ; 
Spering’s Appeal, 71 Penn. St., 11; Scott vs. Depeyster, 1 Edw. 
Ch. 513 ; Hodges vs. New England Screw Co.,1 R. I, 312; 3. C. 
3 RK. 1, 9. ; 

The act complained of in this case was the failure to take from 
the secretary a new bond upon his re-election in 1872, and again 
in 1873, upon the supposition that the bond given in 1871 did not 
bind the sureties beyond the re-election at the end of the first 
twelve months. It has been held that the failure to require the 
secretary of a corporation to give a bond, would make the presi- 
dent, whose duty it was to take the bond, liable for the defalcation 
of the secretary. Pontchartrain Railroad Co. vs. Paulding, 11 La. 
Rep., 41. If this be conceded to be good law, as perhaps it may, 
it would not necessarily fix liability on the defendants in the pres- 
ent case, for the by-laws only requires the secretary to give a bond 
for the faithful discharge of his duties, and such a bond was taken. 
The neglect of duty was in not requiring a new bond on each re- 
election of the same person. If the by-law had plainly required a 
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new bond each year, or if, the language of the by-law admitting of 
doubt, the directors had come to the conclusion that a new bond 
should be taken, the authority would have been in point; so too, 
if the directors had known that, as matter of law, the sureties would 
not be bound beyond the year, and yet neglected to require a bond. 
The by-law does not, however, plainly require a new bond each 
year, and the agreed statement of facts concedes that the defend- 
ants considered and discussed “the question of the bond, and 
reached the conclusion that the bond taken covered his acts for the 
whole time he should serve the company.” It was at most a mis- 
take of law, on errors of judgment, for which, without more, they 
would not be liable. There is, of course, no pretence for charging 
the defendants upon the ground of a want of knowledge necessary 
to discharge their functions, so great that they were not justified in 
assuming the office, for it is conceded that they were “good and ef- 
ficient business men, several of them the heads jof large mercantile 
and manufacturing establishments.” Now, can they be charged 
with neglect of duty, it being agreed that they gave to the busi- 
ness of the company, and the matter of the secretary’s bond, “ that 
care and attention which prudent men give their own affairs.” It 
is not pretended that there was any bad faith. There is, therefore, 
clearly no ground for holding the defendants liable, unless it be for 
failing to take legal advice. .But, the very fact that a mistake of 
law will not, of itself, create liability, necessarily implies that such a 
mistake may he committed without legal advice. Some of the cases 
do hold that acting under legal advice may tend to protect against 
liability, while none of them decide that its absence insures liabil- 
ity. Ordinarily, the advice of counsel will not protect a trustee. 
Perry on Trusts, § 927. Nor shield any person from the conse- 
quences of a wrongful or illegal act. Kendrick vs. Cypert, 10 
Humph., 291. The true rule in this class of cases is that if the di- 
rectors feel any doubts as to the law, they may be guilty of neglect 
if they fail to seek and be guided by competent legal advice, and 
this for the obvious reason that they would, under like circumstan- 
ces, seek such advice in the management of their private affairs. 
The chancellor’s decree is affirmed with costs. 
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Where an insolvent debtor holds an insurance policy upon his own life, he 
may assign the same to his wife, who may hold the proceeds of the policy 
exempt from the claims of creditors of her husband, except as to the 
amount of premiums paid by the husband within five years, the period of 
limitation, and interest thereon. Such a transaction is within the spirit of 
section 54, ch. 73, Rev. Stat. of Illinois, 1874, entitled ‘‘ Insurance,” which 
provides that a married woman may, by herself and in her own name, or 
in the name of any third person, with his assent as her trustee, cause to be 
insured for her sole use the life of her husband, ete. That statute is rem- 
edial in its character, and should be liberally construed in furtherance of 
the purpose of its enactment. 

Section 9, ch. 68, Rev. Stat. of Illinois, 1874, entitled, ‘‘ Husband and Wife,” 
providing that where husband and wife shall be living together, no trans- 
fer or conveyance of goods and chattels between such husband and wife, 
shall be valid as against third persons, unless such transfer or ‘conveyance 
be in writing, and be acknowledged and recorded, is not to be so construed 
as to require an assignment of a chose in action between husband and wife 
to be acknowledged and recorded. So, the assignment by the husband to 
his wife of a policy of insurance upon the life of the former, is not, in that 
regard, embraced in the statute. 

Where a creditor files a bill to subject property or a fund in the hands of a 
third person, to the payment of his dent, he thereby acquires a lien upon 
such property or fund, and upon recovery will be entitled to a preference in 
the satisfaction of his claim to the exclusion of other creditors. 

And where the bill is filed after the death of the debtor, the same rule of pref- 
erence applies. 


Rosentoat & Pence, for Appellants. 
Grorce F. Burry, for Appellee. 


*Opinion filed Nov. 20, 1880. 
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Craia, J. 

This was a creditor’s bill brought by Christian S. Marple against 
Julia T. Cole, widow of Josiah D. Cole, deceased, the Equitable 
Life Insurance Society, and George A. Seaverns, executor of the es- 
tate of J. D. Cole, deceased, to reach the proceeds of a $10,000 life 
insurance policy, which was issued to Cole on his life by the Equit- 
able Society, and by him assigned to Julia T. Cole, his wife, a short 
time before his death. The policy was issued July 17, 1868, paya- 
ble in twenty years, or in case of prior death, sixty days after no- 
tice ; the premiums were to be paid in twenty annual installments of 
$501.10. Cole paid the premiums as they became due, and died 
August 31,1876. Before his death, and on the 30th day of August, 
he assigned the policy to his wife, and immediately gave notice of 
the assignment to the society, and the society consented to the ar- 
rangement. The estate of Cole is insolvent, and this bill was 
brought by a creditor who had probated his claim against the es- 
tate. The court on the hearing, found that the assignment of the 
policy from Cole to his wife was fraudulent as against complainant 
and the other creditors of Cole, and rendered a decree that Julia 
T. Cole pay into the court the full amount received on the policy 
from the Equitable Society, to wit : $10,633.22, with interest at 6 
per cent, from the 26th day of November, 1868, the time when she 
received the money. The proposition is not controverted that vol- 
untary conveyance of property by a person who is insolvent is void- 
able and may be set aside by creditors. But while this may be re- 
garded as a general rule which may be invoked by a creditor when 
his debtor has attempted to transfer his property beyond the reach 
of legal process, yet the question presented by this record is, whether 
the assignment of the policy made by Cole to his wife is to be re- 
garded as falling within that general rule, or is it a transaction 
which is authorized by the statute, sec. 54, chap. 73, R. L., 1874, 
page 607, which was enacted in 1869, and declares : 

“Tt shall be lawful for any married woman, by herself and in her 
own name, or in the name of any third person, with his assent as 
her trustee, to cause to be insured for her sole use the life of her 
husband for any definite period, or for the term of his natural life ; 
and in case of her surviving such period, or the sum or net amount 
of the insurance becoming due and payable by the terms of the 
insurance, shall be payable to her, to and for her own use, free 
from the claims of the representatives of the husband, or of any of 
his creditors, provided, however, that if the premium of such policy 
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is paid by any person with intent to defraud his creditors, an 
amount equal to the premium so paid, with interest thereon, shall 
inure to the benefit of said creditors, subject, however, to the stat- 
ute of limitations.” 

The amount of the insurance may be made payable in case of the 
death of the wife before the period at which it becomes due, to his, 
her, or their children, for their use, as shall be provided in the pol- 
icy of insurance, and their guardian, if under age. 

Here is a statute which empowers a wife in her own name or in 
the name of athird party, to obtain a policy of insurance on the life 
of her husband, and in the case of his death the amount of the in- 
surance shall go to the wife free from the claims of her husband’s 
creditors. 

There is but one saving provision in the statute in favor of credi- 
tors, and that is where a person paysthe premium on the policy with 
the intent to defraud his creditors, an amount equal to the premium 
so paid, and not barred by the statute of limitations, may be recov- 
ered. The defendant in the bill in her answer alleges that she 
caused the life of Josiah D. Cole to be insured in the Equitable So- 
ciety, and that the insurance was for her sole use. She denies the 
right of complainant to any portion of the money paid her by the 
insurance society, and sets up the statute of limitations as a bar to 
the recovery of an amount equal to the premium paid by her hus- 
band on the policy prior to July 17, 1874. The question here is not 
whether defendant falls within the letter of the statute, but it is 
whether she substantially complied with the act, and falls within its 
spirit. The constitution of 1870 declares that “The General As- 
sembly shall pass liberal homestead and exemption laws.” Prior, 
however, to the adoption of the constitution, in Deere vs. Chapman, 
25 Ill, 610, it was held that the Homestead Act was a remedial act, 
and should receive a liberal construction. It was there said: 
“Though this act may be said to be in derogation of the common 
law, and an innovation upon all former relations between creditors 
and debtors, giving to the latter new rights and immunities, yet it 
does not follow that it should not receive a construction so liberal as 
to advance the object contemplated by the Legislature in passing 
the act. In Good vs. Fogg, 61 Ill, 451, where the act of 1843 and 
1861, exempting certain personal property from levy and sale, came 
before the court for construction, it was held that a person entitled 
to the benefit of the exemptions may hold under both statutes a 
home worth not exceeding $160 ; that the acts are not to receive a 
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strict construction, and that according to their spirit a party thus 
situated may, in his claim, unite both laws. 

Now, while the act which allows the wife to hold a policy of insur- 
ance on the life of her husband, and protects her in the proceeds of 
the policy as against the creditors of her husband, is not strictly an 
exemption law, yet it is of that nature, and should be construed with 
the same liberality. But we are not without authority on this ques- 
tion. In Charter Oak Life vs. Brant, 47 Mo., 419, where a statute 
similar to our own was under consideration, it is said: ‘“ The stat- 
ute was founded on charity, and intended to subserve a beneficient 
object, and in a case falling within it I should be disposed to give it 
the most favorable construction to carry out its humane purpose.” 
Do the facts presented by this record establish a case within the 
spirit of the statute? Cole had a policy payable to him, his execu- 
tors, administrators and assigns ; he assigned the policy to defend- 
ant, his wife ; on the same day the insurance company was notified 
of the assignment ; it accepted the notice and consented to the as- 
signment. In the City Fire Insurance Company vs. March, 45 IIL, 
482, where a policy had been taken out in the name of Morris on a 
stock of goods, who subsequently sold the goods to Meyers, and with 
the consent of the company, assigned to him the policy, it was 
held, in substance though not in form, a new insurance was granted 
to Meyers. 

In Burroughs vs. State Mutual Life Assurance Company, 97 
Mass., 359, where a policy was payable to the insured and his 
assignees, and duly assigned with the consent of the company, it was 
held that the assignment transferred the legal title to the assignee 
with right to sue in his own name. 

Whether under the assignment in this case a suit might have been 
maintained in the name of Mrs. Cole is a question which does not 
properly arise, and it will not be necessary to determine it. But 
when the assignment was made with the consent of the company, as 
was held in the Marsh case, in substance a new insurance was 
granted to Mrs. Cole. After the assignment was made it could not 
be repudiated by Cole or the company, but under the assignment 
the policy was held by Mrs. Cole for her sole use and benefit, and 
although the transaction may not have assumed the form required by 
the statute, yet the substantial requirements of the statute were fol- 
lowed, and under a statute of this character ,that is all that can be 
required. At the time the assignment was made, had Mrs. Cole 
taken out a new policy on her husband’s life in her name, or that of 
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a trustee, it is not denied that she would have been able to hold the 
proceeds, regardless of the creditors of the husband. What is the 
difference in principle between taking out a new policy and having 
one already in existence assigned with the consent of the company ? 
We perceive no substantial difference, and hence we must hold that 
Mrs. Cole under the statute had a clear right, with the consent of the 
company, to accept an assignment of the policy. But under the 
statute, Cole being insolvent, all premiums paid by him on the pol- 
icy within five years next before this action was brought, with inter- 
est thereon ‘from the date of payment, could be recovered by the 
creditors. The action was commenced in October, 1878. The pre- 
mium paid in July, 1873, and all paid before that time would be 
barred by the statute, but the complainant was entitled to recover 
the premium of $501.60 paid July 17, 1874, and $501.60 paid July 
17, 1875, and $501.60 paid July 17, 1876, with six per cent interest 
on each of said amounts from the date of payment. 

The position that the assignment of the policy cannot be main- 
tained because it was not acknowledged and recorded as the trans- 
fer of goods and chattels is required to be, under sec. 9, chap. 68, 
R. L., 1874, page 577, we do not regard as tenable. While the 
words goods and chattels might be held fordinarily to mean all per- 
sonal property of every description, yet a moment’s reflection will 
satisfy any one that it was never intended that a chose jin action 
should be embraced within its provisions. Where a husband and 
wife are residing together, there is manifest wisdom in requiring a 
transfer of goods and chattels from one to the other to be in writ- 
ing, and acknowledged and recorded, so that all may know to whom 
the property belongs, and one may be prevented from setting up a 
secret transfer of the property should it be seized by execution as 
the property of the other. But the law could never have been in- 
tended to apply to a chose in action. It would be absurd in the 
extreme to require a husband and wife, on the assignment of a 
promissory note, to go before a justice of the peace and have the as- 
signment acknowledged, and then have it recorded. The statute was 
never framed for such a ridiculous purpose. One cross error re- 
mains to be considered: Is complainant entitled to have hig 
claim paid first out of the money received? If Cole was living, and 
the complainant had filed a bill and discovered property, there would 
be no question in regard to his right to be first paid out of any — 
money recovered as a reward for his diligence. Lyons vs. Robins, 
46 Ill., 276 ; Rappley vs. International Bank, 93 IL, 396. 





52 Report of Decisions. [Jan., 


Where property has been fraudulently conveyed by a person who 
afterwards dies, such property is not assets in the hands of the ad- 
ministrator for general distribution among all the creditors. The 
administrator cannot file a bill and reach such property, but a credi- 
tor can, and, when he obtains a lien by filing a bill, and in the end 
recovers the property, he is justly entitled to be rewarded for his 
superior diligence, and receive the payment of his debt before other 
creditors can come in. We donot regard this, however, a new ques- 
tion in this court. In Balantine vs. Beal, 3 Scam., 204, where a 
creditor had filed a bill to reach property which was held by one in 
trust for an estate, the complainant having a claim against the es- 
tate, it was held that the complainant, by thé institution of his suit, 
secured a lien upon the land for the satisfaction of his debt, and if 
the administrator was entitled to any of the proceeds, it would only 
be the residue after paying complainant’s debt. See also Alexander 
vs. Tums, 13 -Ill., 221, and United States Bank vs. Burke, 4 Black., 
141. 

The judgment of the Appellate Court must be reversed, and the 
cause remanded for further proceeding consistent with this opinion. 


SueEtpon, J., dissenting. 
The policy was Cole’s own property. The assignment of it was a 
gift of the policy to his wife, and void as against creditors. I do not 
regard the statute as applying to the case. 
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8S. was a member of a mutual association according to the provisions of which 
he was entitled to certain benefits in case of personal injury, and the asso- 
ciation was liable to pay $2,500 in case of his death. This latter sum, ac- 
cording to the rules of the association, could be disposed of by will, and if 
not so disposed of, should belong to and be paid to his widow, or in case he 
had no widow, then to his legal heirs or representatives. S. made a will 
devising the proceeds to children by a former marriage, delivering it and 
his certificate of membership to the executor appointed. Afterwards, he 
being absent from home and indebted for assessments which he was unable 
to pay, sent his wife a writing that it was his wish, made in sound mind, 
revoking all former life insurance policies, this day he made his life policy 
read for her benefit in case of his death, and for her special benefit and all 
that might be derived therefrom, and also wrote to her of his inability to 
pay his dues, and that ‘this makes the policy yours if you will keep it 
up,” and she paid the assessments accordingly. 

Held, that this, in connection with the wife’s acts, amounted to an equitable 
present assignment of the sum payable by the policy on his death, but not 
of the sum payable for personal injury, and that on his death she was en- 
titled to receive the sum due on the policy in preference to the executor 
under the will. 

Held, that neither the wife nor children of the insured had any interest in the 
insurance previous to the assignment; the contract was wholly between 
the insurer and insured, and the latter had a right to assign the same. 


H. R. Benson, Karr & Karr, and O. W. Aupricu, for Appellant. 
Buioomrretp & Hueuers, for Appellee. 
* Opinion filed October, 1, 1880, 
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Dicxey, C. J. 

Clark Swift was a member of “The Railway Conductors’ Mutual 
Association,” etc., and by reason of his membership, under the pro- 
visions of their articles of association, had an insurance by which that 
company was liable to pay in case of his death $2,500. By the 
rules of the association to which he was a party, by being a member, 
it was provided that the money to arise from the insurance might be 
disposed of by will, and if not so disposed of should belong to and 
be paid to his widow, or in case he had no widow, then to his legal 
heirs or representatives. Sometime in 1875, while he was a member 
of the association, and had the dues paid up fregularly, he made a 
will by which he gave his two daughters, Emma and Etta, all the 
proceeds of his life insurance to be paid to them at the age of 18 
years, provided they both arrived at the age of 18 years, and ap- 
pointed John L. White the executor of his will, and afterwards de- 
livered his will and his certificate of membership to White. 

In February, 1877, he went to California. There were then assess- 
ments due the association which had to be paid, in order to preserve 
the insurance, amounting to $38. Swift remained in California un- 
til May, 1878, when he died there. His wife and his two children by 
a former wife were then living in Illinois. 

In December, 1877, he wrote a letter dated Valley Post Office, De- 
cember 10, 1877, addressed to his wife, in which he said: “ My as- 
sessments of Greenman,” an officer of this association, “ are all legi- 
timate. I wrote him when I first came West, they should be paid, 
but I have not now the money to pay. If I should be taken away 
you would get $2,000. If you choose to pay the assessments, I will 
refund them to you if Ilive. * * * The enclosed note makes 
the policy yours, if you wish to keep it up. * * * Yours as ever, 
Clark. 

In that letter he inclosed to his wife a writing, in the words fol- 
lowing : “Bear Valley Post Office, San Diego, Cal., Dec. 11, 1877: 
Know all men by these presents, that this is my wish, made in sound 
mind, that I revoke all former life insurance policies, and do this 
day, Dec. 11, 1877, make my policy of the Conductors’ Life and Ben- 
efit Association, read for the benefit of Mrs. M. A. Swift, in case of 
my death, and for her special benefit, all that may be derived there- 
from. Crark Swirt.” 

After the receipt of these papers Mary A. Swift, the wife, paid up 
the assessments amounting, as stated above, to $38.00. The associa- 
tion admits its liability to pay $2,500 upon this insurance, and is will- 
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ing to pay it to whomsoever is entitled to receive it. John L. 
White, as executor of the estate of Swift claims the money for the 
benefit of the children, Emma and Etta. Mary A. Swift, the wife, 
claims the insurance money by virtue of the instrument in writing 
set forth above. 

This is a proceeding in chancery instituted by Mrs. Swift, to which 
the association and the executor of Clark Swift’s will are made par- 
ties defendant. Cross-bills were filed and issues formed, the case 
heard, and by the decree of the court the bill of the complainant was 
dismissed, and it was decreed that White, the executor, was entitled 
to receive the proceeds of the amount due upon the certificate of 
membership of the association, and that he refund therefrom the 
amount of the assessments paid by Mrs. Swift, the complainant, 
amounting with interest to the sum of $41.80. 

From this decree Mrs. Swift appealed to the Appellate Court, and 
the decree of the Circuit Court was there affirmed, and from that 
decision she appeals to this court. 

It is insisted by appellee that the writings forwarded by Clark 
Swift from California, do not constitute an assignment, a present 
transfer of his interest in the certificate of membership, and of the 
rights which might arise thereunder. They were evidently drawn 
by an illiterate man, not familiar with the forms of legal instruments ; 
and while some of the phrases used would seem to indicgte that he 
regarded one of the instruments asa will, yet upon the whole we 
think that they contain the elements of an assignment. In other 
words, that he intended by those writings to offer to his wife to 
make a contract that if she would pay the assessments due and to 
become due, she would be entitled to the insurance money to arise 
in case of his death. He says: “I do this day make my life policy 
of the Conductors’ Life and Benefit Association, read for the benefit 
of Mrs. M. A. Swift, my wife, in case of my death, and for her spe- 
cial benefit, all that may be derived therefrom.” 

Had he made a contract with this association by which they had 
taken up his certificate of membership, and had made a regulation 
which should make the money under the contract, payable abso- 
lutely to his two daughters in case of his death, there can be no 
doubt that Clark Swift’s interest in this contract, and his control 
over it was such that he might with the consent of the corporation, 
have surrendered this certificate, and have rescinded the contract 
and might have made another. He evidently suppposed that by his 
own solemn declaration he could place that certificate in the same 
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condition in which it would be if it read upon its face that it was taken 
for the benefit of his wife, Mrs. M. A. Swift. Thus, in his letter 
dated the day before, which must be regarded as part of the same 
transaction, he says: “The inclosed note,” referring no doubt to the 
document spoken of above, “makes the policy yours if you wish to 
keep it up.” The contract between Mr. Swift and the association, 
growing out of his membership, and the clauses of their articles of 
association, required him to pay certain dues periodically, and in 
consideration thereof the association was to pay to him certain spec- 
ified amounts, in case of injury to his person, and certain other spec- 
ified amounts, in case of his death, to his widow, and in want of a 
widow to his children, in absence of a will, but in a case of a will, to 
such person or persons as should be designated in his will. 

He was unable to pay the dues, and was liable to lose his member- 
ship ; he writes to his wife, and says to her, if you will take this pol- 
icy and pay the dues, you shall have the benefits, if any, to arise 
from it on account of my death, should it occur. He did not offer 
her the benefits to arise under the contract from personal injury, 
should that occur. The language of the writing, dated December 
11, 1877, which is relied upon as showing that this writing was 
meant merely for a will, wherein he says: “I make my policy read 
for the benefit of Mrs. M. A. Swift in case of my death,” is readily 
understood when the dual character of the contract is kept in mind. 
It plainly means, for the benefit of my wife in case of my death, 
and for the benefit of myself in case of personal injury. It was the 
benefit to arise in case of death which was assigned ; and it was not 
meant that the assignment offered was not to take effect until his 
death. The intention was to offer a present transfer to her ofa 
right to such benefit as might or might not arise, and could only arise 
in case of his death. 

This was an offer which she had a right to accept. She did accept 
it and paid the dues. We are inclined to hold that these writings 
in connection with the action of the wife, accomplished a transfer or 
assicnment to his wife of all his interests in the certificate, so far as 
his insurance of his life was concerned. 

It is strenuously insisted that this contract was of such a character 
that it could not be assigned even equitably by Clark Swift. We 
think otherwise. Neither the wife nor children had any vested in- 
terest, conditional or otherwise, in this insurance money so long as 
Clark Swift lived, and owned and controlled this contract. The con- 
tract was between the association and himself They had paid noth- 
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ing for their supposed interest. The certificate had not been de- 
livered or sold to them. The delivery to White made him bailee for 
Swift. It was a contract which was capable of being rescinded by 
Clark Swift with the assent of the association. It is not conceived 
that he had not complete control over it to the same extent that he 
might have controlled a promissory note payable to him. The will, 
of course, was of no effect until he died. At the time of his death 
he held no interest in that part of the money to arise from the con- 
tract relating to his death, which could pass to the executor by the 
will. That interest had been sold. It was assignable in equity and 
had been assigned to and paid for by the wife. 

The julgment of the Appellate Court must be reversed and the 
cause remanded. 

Reversed and remanded. 


Motsey, J. 
T cannot concur, either in the reasoning or conclusion of the above 
opinion. 


os 


Annotations on the above case by the Editor of the Insurance Law Journal. 


It is difficult to harmonize the views of the court in this case with the 
general current of decisions elsewhere. The fact that the decision reverses 
those of two courts below and was also dissented from by one of the judges 
here, shows that there was a strong diversity of sentiment among the judges. 
While it may be admitted that the intention of the assignee, ignorant of 
the legal principles involved, was to make a present gift to his wife, and 
that under a familiar doctrine of law such an intention should ordinarily be 
controlling in favor of an assignment, even if the instrument itself exhibited 
some of the features of a will, it is not clear that the assignee did not also 
have in mind at the time of jts execution, the rules of the society, limiting 
his power of disposal to a will, and it is certainly open to question, whether 
the testamentary features of the instrument were not adopted with an ex- 
press design to revoke his former will, and alter the beneficiary in conformity 
with the rules. If such were the case, it is difficult to understand how the 
instrument could be treated otherwise than as a testament. 

But aside from this, comes up the question whether the member of a mu- 
tual association, bound by its rules, has the power to change the beneficiary 
in a way not in conformity with the rules? The prevailing doctrine seems 
to be the contrary. In many if not most of the benevolent organizations 
the charter prescribes the disposition of the benefit with alimited testamen- 
tary power of control in the number, and the general doctrine has been that 
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that power was strictly limited by the charter ; that the insured has no per- 
sonal interest in the proceeds; it is no part of his estate, but is part of a fund 
intended especially for dependent beneficiaries. On this principle such asso- 
ciations have been declared incapable of taking an assignment of their own 
policies as security for aloan. As in ordinary life insurance the title vests 
in the beneficiary named in the instrument, so in the benefit association the 
charter which becomes a part of the contract vests the rights in the bene- 
ficiaries according to its provisions and design, beyond the power of the in- 
sured. Such has been the prevailing doctrine. 

In the case of Ky. Masonic Mut. Ins. Co. vs. Miller’s ad’r, 13 Bush. ,494, 
the members were insured under a charter which restricted the benefit to 
the widows of members, and it was held thata member could not divert the 
benefit by contracting that it should be payable to himself ; that ‘it is not 
in the power of the company or the members or both to alter the rights of 
those who by the charter, are declared to be the beneficiaries except in the 
mode and to the extent therein indicated.” But the right of a member so 
to,contract on the other hand seems to have been admitted by the Supreme 
Court of Pa., in the case of Penn. Mut. Relief Ass. vs. Folmer in 1878. So 
in the recent case of Duvall vs. Goodson in the Ky. C. A., 9 Ins. Law Jour- 
nal, 901. The charter of the association provided that the fund for the 
benefit of the widow and children of the member should be paid them 
equally according to his will, or if there were no widow or child, then to be 
appropriated according to his will, or if he made no will it should vest in 
the company. The member left only a grand-child, and a will disposing of 
his property generally. The court said: ‘It is manifest from the charter, 
that amember of the company has no personal interest in his membership, 
and that his personal representative, as such, can never take any interest in 
it after his death. * * We therefore conclude that the charter gives a 
member a mere power of appointment in case he has neither wife nor child, 
and that he has no interest whatever in the fund.” It was further held that 
a stipulation in the certificate to pay ‘td his assigns, or as he may direct by 
will,” gave him no additional powers. 

In the present case, however, there were special \features which distin- 
guished it from the case of ordinary benevolent associations, and which con- 
trolled the decision. The objects of the association seem not to have been 
limited by a charter to a certain class of beneficiaries. On the contrary, un- 
der its rules the member was expressly given an unrestricted power of dis- 
position by will, in addition to a personal benefit in case of injury. Except 
in the fact that the benefit was not payable until his death, the insured had 
a direct personal interest in it. He could will it to his executor as part of 
his estate. He could will it toa creditor as an inducement for a present 
loan. No party besides himself had any interest, and the only question was 
as to his power of disposition by other methods than a will. On this point 
the court appears to have been controlled rather by the equities of the case, 
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than by strict legal technicalities. The real question at issue seems some- 
what analogous to that of a married woman to dispose of her property in a 
way not in strict conformity with an enabling act. 


SUPREME COURT OF MISSOURL. 


STATE 
vs. 


MERCHANTS’ EXCHANGE MUT. BENEVOLENT 
SOCIETY.* 


The object of the corporation,according to the constitution, was, ‘‘ to give fin- 
ancial aid to the widows and children of deceased members, or to such uses 
and purposes as such member shall by his last will and testament direct.” 
The members were divided into classes on the co-operative plan, an initia- 
tion fee was, according to the by-laws, to be applied as a permanent fund, 
the interest of which, with the assessments on the death of a member, were 
to be used for advances for members, in anticipating their dues on the death 
of a member, and defraying the current expenses. 


Held, that the corporation was a mutual life insurance company, and the fact 
that its object was benevolent and not speculative had no bearing upon 
the nature and effect of the business conducted, and the contract made by 
the corporation to pay a sum upon the death of a member according to the 
number of members in his class. 


Held, that the corporation was subject to the general insurance laws of Mis- 
souri touching mutual life insurance companies, and was not exempt under 
the acts of March 8th and May 19th, 1879, concerning benevolent and ree 
ligious associations. 

Napton, J. 

Two points arise in this case, both of which have been fully dis- 
cussed at the bar. The first question is whether this company or 
corporation, defendant, is doing, and authorized by its constitution 
to do, an insurance business ; and the second point is based upon an 
assumption that, though it may be so authorized and so employed, it 
is still not within the statute laws in regard to insurance companies, 
but expressly exempted by the legislature from any such obligation 
to comply with the general law on the subject of insurance. 


* Decision rendered November, 1880. 
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The first question seems to be of easy solution, whether regarded 
in reference to the definitions of insurance adopted in the text books, 
or to specific judicial decisions. The origin of life insurance, as we 
are told by all writers on the subject, is traceable to benevolent mo- 
tives. The object was to secure to the family of a person who was 
dependent on a salary or other income which ceased with his life, 
support upon the death of the insured by a small contribution of the 
annual income, and this, it is apparent, was a laudable and benevo- 
lent object. In France, we are told, life insurance was in early times 
prohibited, on the ground that it might operate as an incentive to 
those who would benefit by the termination of life to hasten such 
termination ; but in England it was adopted by the judiciary long 
before its sanction by Parliament, upon an assumption, not unusual 
with those islanders, of a superiority in popular morals over their 
continental neighbors ; and in this country it followed the common 
law of England into such States as adopted that system, but has 
been so entirely regulated by special legislation here, and probably 
in all other States, that any reference to its original character be- 
comes unnecessary. 

The definition given by Bunyon, an English writer on this subject, 
is probably as complete as any to be found in the text books. He 
defines life insurance to be “ that in which one party agrees to pay a 
given sum upon the happening of a particular event contingent upon 
the duration of human life, in consideration of the immediate pay- 
ment of a smaller sum, or certain equivalent periodical payments, by 
another.” The Supreme Court of Massachusetts defined it to be “a 
contract by which one party promises to make a certain payment 
upon the destruction or injury of something in which the other party 
has an interest, whatever may be the terms of payment of the con- 
sideration or the mode of estimating or securing payment of the sum 
to be assured in case of loss.” This definition of the Massachusetts 
court was given in a case in which the facts were identical, substan- 
tially, with the one we now have under consideration. The only ques- 
tion in that case was, whether the charter of a company called the 
Connecticut Mutual Benefit Company, was, in effect, a life insurance 
corporation. The name of the company was the Connecticut Mutual 
Benefit Company, and its constitution recited its object to be mutual 
benefit and relief in case of death as hereinafter set forth. The affairs 
of the company were intrusted toa board of directors, and its officers 
were a president, secretary, treasurer, ete. The funds of the com- 
pany were raised by admission fees of members and assessments, as 
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prescribed in the by-laws. The rate of fees was fixed according to 
certain enumerated classes, and those who paid the largest premiums 
were entitled to a proportionate increase of dividends. In the case 
we have under consideration the title of the corporation is “Mer- 
chants’ Exchange Mutual Benevolent Society of St. Louis,” the words 
“ mutual benefit” being exchanged for “ mutual benevolent.” The 
object stated in the constitution of the society is: “To give financial 
aid to the widows and children of deceased members, or to such uses 
and purposes as such member shall by his last will and testament 
direct.” The election of nine trustees was provided for, and appoint- 
ment of the necessary officers, of president, secretary and treasurer. 
The funds were raised by initiation fees, and classes were arranged 
as in the Connecticut charter ; in short, it is impossible to see any 
material difference in the two schemes. The opinion of the court 
was that the corporation or association was an insurance company, 
and came within the meaning of the Massachusetts statute. I am 
not satisfied that I could express the views of this court on the first 
point in the present case in a more condensed, comprehensive or 
pointed form than will be done by simply employing the language of 
the Massachusetts Supreme Court: “The contract made between 
the Connecticut Mutual Benefit Company,” says Judge Gray, who de- 
livered the opinion of the court, “and each of its members, by the 
certificates of membership issued according to its charter, does not 
differ in any essential particular of form or substance from an or- 
dinary policy of life insurance. The subject insured is the life of the 
member. The risk insured is death from any cause not excepted in 
the terms of the contract. The assured pays a sum fixed by the dir- 
ectors, and not exceeding $10 at the inception of the contract, and 
assessments of $2 each annually, and of $1 each upon the death of 
any member of the division to which he belongs, during the contin- 
uance of the risk. Incase of the death of the assured by a peril in- 
sured against,the company absolutely promises to pay to his representa- 
tives, in sixty days after receiving satisfactory notice and proof of his 
death, as many dollars as there are members in the same division, the 
number of which is limited to 5,000. The payment of this sum is 
subject to no contingency but the insolvency of the corporation. The 
means of paying it are derived from the assessments collected upon 
his death from other members, from the money received upon issuing 
other certificates of membership, which the by-laws declare may, 
after payment of expenses, be used to cover losses caused by the de- 
linquencies of members, and from the guaranty fund of $100,000, 
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established by the corporation under its charter. This is not the less 
a contract of mutual insurance upon the life of the assured because 
the amount to be paid by the corporation is not a gross sum, but a 
sum graduated by the number of members holding similar contracts, 
nor because a portion of the premiums is to be paid upon the uncer- 
tain periods of the deaths of such members, nor because in case of 
non-payment of assessments by any member, the contract provides 
no means of enforcing payment thereof, but merely declares the con- 
tract to be at an end, and all monies previously paid by the assured, 
and ail dividends and credits accrued to him, to be forfeited to the 
company.” 105 Mass., 149. 

The fact offered to be proved by the defendant, that the object of 
the organization was benevolent, and not speculative, has no bearing 
upon the nature and effect of the business conducted and the con- 
tract made by the corporation. In the constitution of the present 
society it is true that no guarantee bond of $100,000 is provided for, 
but by reference to article 15 of the by-laws it will be seen that a 
similar fund, though called by a different name, is provided for. 
That article is as follows: “Article 15. The entrance or initiation 
fee shall belong to and be invested as a permanent fund, each of the 
classes being kept separate on the books of the society: Provided 
that the board of trustees are authorized to employ, from time to 
time, as they in.their discretion may deem best, one or more persons 
to act as solicitors for the purpose of obtaining members to this so- 
ciety, and to pay such solicitor for his services out of the permanent 
fund, not to exceed the sum of $1 for each member so obtained. The 
interest on the permanent fund, with the amount assessed against 
each member on the death of a fellow-member, together with all 
gifts or income received by the society, shall be placed to the credit 
of the contingent fund and used for advances for members, in anti- 
cipating their dues on the death of a fellow-member, defraying the 
current expenses of the society, as may be directed by the board of 
trustees ; but if at any time the contingent fund shall exceed the 
wants of the society for the purpose named, the trustees shall order 
the same to be invested in bonds.” 

This opinion of the Supreme Court of Massachusetts, if it be a 
sound one, would seem to be quite conclusive on the first point dis- 
cussed in this case, but as the opposite view has been maintained 
with much confidence in the argument of counsel for the defendant, 
it may be proper to show by the decisions of other courts that it has 
been generally acquiesced in, indeed, I may say, uniformerly adopted 
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where there were no legislative enactments requiring a contrary con- 
struction. The case of Schunck vs. Gegenseitiger Wittwen und Wai- 
sen Fond, 44 Wis., 370, is merely an assumption on the part of coun- 
sel on both sides, in which the court concurred, that the corporation 
defendant was a mutual insurance company. The name as translated 
from the German was the Mutual Widows’ and Orphans’ Fund. It 
was a corporation organized and acting by the authority of the Grand 
Lodge of the United Ancient Order of Druids. The grand lodge 
consisted of representatives from the several groves which, together 
with the association, were under the jurisdiction of the grand lodge, 
and the court declared that the defendant “was obviously organized 
to secure the ends or serve the purposes of a mutual life insurance 
company.” The description given by the court of the character and 
operations of this company, with unimportant changes as to details, 
would apply to the corporation defendant here. ‘“ Among the pro- 
visions of the constitution and by-laws adopted for its management,” 
says Cole, J., “is one which provides that, on the death of a member 
in good standing, there shall be paid to his surviving widow or heirs, 
the sum of $800 as life insurance. The funds under the control of 
the defendant are made up chiefly of dues paid by members on ad- 
mission into the order, and assessments levied upon and paid by the 
members on the death of a brother. The managing authority of the 
defendant is termed a directory, which is chosen by the groves from 
their members, each grove that has not more than seventy-five mem- 
bers being entitled to one member in the directory and to an addi- 
tional member for each additional seventy-five or fraction exceeding 
one-half that number. This directory conducts the whole manage- 
ment of the defendant, fixes the amount of the assessment to be paid 
by the members on notice of the death of a brother, issues through 
its corresponding secretary to all the groves a demand of payment of 
such assessments, and also determines whether the claims of the sur- 
vivors of the deceased are just. Every member of a grove is obliged 
to contribute to the fund by paying his admission fee and assess- 
ments, and is entitled to participate in its benefits. The admission 
fees and assessments are paid by the members to their respective 
groves, the groves paying over all dues to the directory.” The point 
decided in the case has no connection with the present question un- 
der consideration, but it is an answer to the position taken in this case 
and somewhat urged in argument that there was no contract provid- 
ed for by the constitution and by-laws of the present society ; that 
the officers were merely collecting agents, and their performance of 
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such voluntary duties could not be enforced. The court held that 
the groves were a part of the machinery of the corporation for col- 
lecting assessments, and were as much agents of the corporation as 
of the members paying, and their neglect to pay over the money col- 
lected could not affect the representatives of the deceased member, 
but that the corporation was liable, and judgment was accordingly 
given against it. 

In Erdman vs. Mutual Ins. Co., of the Order of Hermans’ Sons, of 
Wisconsin, Id. 376, the title of the company sufficiently indicates its 
character. But the machinery for collection and contribution and 
distribution seems to have been essentially the same as in the case 
just referred to. In Dietrich vs. Madison Relief Association, 45 
Wis., 79, we have another corporation of the same class, and man- 
aged in the same way. No question was made as to its being a mu- 
tual life insurance company. Ina recent case in Kentucky (Ken- 
tucky Masonic Ins. Co. vs. Miller, 13 Bush., 489), the same doctrine 
is recognized without question. 

So in Masons’ Benevolent Society vs. Winthrop, 85 TIL, 537, there 
was no question raised as to the corporation being an insurance com- 
pany, but the statement of the case shows no essential difference be- 
tween it and the benevolent society which is defendant here. The 
covenant which was sued on consisted of a promise or agreement by 
the society to pay to the wife of the deceased member, on satisfac- 
tory proof of his death, a certain sum of money, depending on the 
class of which he was a member. The court say the organiza- 
tion is a sort of mutual benefit association, managed by a directory, 
and the expenses and losses of the society are paid by assessments 
made upon the members for such purposes. The court declares the 
certificate of membership in the nature of a policy of insurance on 
the life of the member. In Illinois Masons’ Benevolent Society vs. 
Baldwin, 86 Ill., 479, the corporation was treated by the court with- 
out question, so far as it appears, as an insurance company. 

A decision of the Court of Appeals, in New York, affirming one of 
the Supreme Court, has been referred to, though not on the subject 
of insurance, but to show how little importance was attached by the 
judiciary of that State to names or ostensible objects of association, 
when their organization and real effect was in conflict with the Con- 
stitution of the State. In the case of Governors of the Alms House, 
etc., vs. American Art Union, 7 N. Y., 228, the corporation was pro- 
fessedly devoted to the encouragement and promotion of the fine 
arts, and the works of art purchased were distributed every year 
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among the members by lot. The Constitution of the State had this 
provision: “No lottery shall hereafter be authorized in this State, 
and the Legislature shall pass laws to prevent the sale of lottery tick- 
ets within this State, except,” etc. There was also a statute which 
provided that “no person shall set up or propose any money, goods 
or chattels, or things in action to be raffled for, or to be distributed 
by lot or chance to any person who shall have paid, or contracted to 
pay, any valuable consideration for the chance of obtaining any such 
money, goods, or things in action.” Notwithstanding the ingenious 
argument of Mr. O’Conor, that the tetm lottery used in the Consti- 
tution was not designed to apply to games of chance, where no skill 
on the part of the player was required, nor to any schemes where 
the object was not to raise public revenue, the court, with only a 
single dissenting voice among the eight judges, did not hesitate to 
declare the scheme within the constitutional prohibition as well as 
that of the statute. 

The case of Commercial Leage Association of America vs. People, 
90 Til., 166, has been referred to as conflicting with these decisions, 
but it cannot be so considered. That company was conceded to be an 
insurance company, but it was held exempt from the general stat- 
utes regulating insurance, because of a special exemption in a spe- 
cial statute. We have no such statute here, but we have statutes 
which are claimed to have the same effect, and this leads us to a con- 
sideration of the second point. 

Assuming the defendant to be a mutual insurance company, it is 
claimed that our legislation in regard to corporations which are 
termed benevolent associations, and especially Article 10, contains 
provisions which expressly exempt the defendant from the provisions 
of the general law in regard to insurance. This point is not without 
difficulties, arising from the very peculiar history of our recent legis- 
lation. 

On the 8th of March, 1879, the following statute was passed : 
“Section 1. That chapter 70, of the General Statutes of Missouri, 
being article 8 of chapter 37 of Wagner's Statutes of Missouri, re- 
lating to benevolent, religious, and educational associations, is 
hereby amended by adding the fcllowing sections thereto, to wit : 
Sec. 14. The associations and societies of the character referred to, 
and mentioned in the first section of: this act, may also include in 
their corporate powers the privilege for providing for the relief and 
aid of the families, widows, orphans, or other dependents, of their 
deceased members, or for assisting such as may be sick or disabled, 
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from the proceeds of assessments upon the members of such society 
or association. Sec. 15. Any such society or association heretofore 
or hereafter incorporated under the provisions of this act, may avail 
itself of the benefit of the foregoing section by amendment to its 
constitution or articles of association, in the manner prescribed by 
this act ; all such societies or associations are hereby declared ex- 
empt from the operation of the General Statutes of this State in re- 
gard to insurance companies.” 

On the 19th of May, 1879, another act was passed, entitled an act 
to provide for the incorporation of benevolent, religious, scientific, 
and educational associations, and of miscellaneous associations. The 
first section is not materially different from the corresponding section 
in the Revised Code of 1865, as found in Wagner’s Digest, page 
339. The third section is as follows: “ Any association formed for 
benevolent purposes, including any purely charitable society, hospi- 
tal, asylum, house of refuge, reformatory, and eleemosynary institu- 
tion any association whose object is to promote temperance or other 
virtue conducive to the well-being of the community, and generally 
any association formed to provide for some good in the order of be- 
nevolence that is useful to the public, may become a body corporate 
and politic under this act, and incidentally such association may pro- 
vide means wherewith to assist its sick or disabled members, or re- 
lieve or aid the families, widows, orphans, or other dependents, of 
its members who may die, without being thereby subjected to the 
operation of the general statutes of the State relating to life insur- 
ance ; provided that nothing herein contained shall be construed to 
authorize any such association formed hereunder to insure the life of 
any member thereof for his own benefit, or that of any other per- 
son.” The concluding section of this act contains the following 
clause: “Section 14. All acts and parts of acts inconsistent with 
this act are hereby repealed, provided that nothing in this section 
shall be prejudicial to any existing corporation whatever.” The re- 
visers included both these acts in the revision, the first as sections 
972 and 973, and the second as a part of section 974, but omitted 
the repealing clause of the last act. They probably acted upon the 
opinion that it was not their province, but that of the courts to de- 
termine upon the compatibility of the two acts, and therefore in- 
serted both. 

Whether the act of the 8th of March would have exempted the 
corporation defendant in this case from the operation of the general 
statutes concerning insurance companies, we deem it unnecessary to 
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determine, since the act of the 19th of May, if it did not operate as 
a repeal of the former act, undoubtedly so modified it as to exclude 
the defendant from its operation. The charter of defendant consti- 
tutes life insurance the main, indeed the only, business of the com- 
pany. It is not incidental to some other form of benevolence in 
which aid is extended to bereaved widows or orphans, but, as has 
been shown, practically exhibits benevolence in the same way it is 
promoted by all life insurance companies. 

In plain terms, the two acts are irreconcilable ; the one aiming to 
relieve those benevolent associations from the burdens imposed on 
mutual insurance companies ; the other designing, and in terms de- 
claring, that they are not so exempt. They were obviously brought 
about by different and opposite interests, and from different and op- 
posite motives. They were framed diverso intentu. It is unneces- 
sary to cite authority to show that the last act must govern, though 
passed by the same Legislature, and at the same session. 

What was meant by the proviso to the repealing clause of the act 
of May 19, I confess myself unable to conjecture. It has been sug- 
gested that it might apply to a company organized between the 8th 
of March and the 19th of May, but it is unnecessary to determine 
the plausibility of such a conjecture, since the defendant was not in 
that condition. Previous to the session of 1879, no such provision 
in regard to benevolent associations as were inserted in the act of 
March 8, is to be found in 1 Wag. Stat., title corporations, art. 8, p. 
339. This act is the sole reliance for any claim of exemption, and 
being of opinion that the act was repealed or so essentially modified 
as to prevent any such effect, a judgment of ouster necessarily fol- 
lows. 

The other judges concur. 
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Error to the Circuit Court, Noxubee County. 


ALABAMA GOLD LIFE INS. _s 


Us, 
ANDREW M. HERRON.* 


Suit was brought by the company to recover ona promissory note. It was al- 
leged in defense that the note was given for a life policy which had never 
been received, and was therefore without consideration. The application 
had been accepted by the company, and the policy forwarded to its agents 
for delivery, who notified the company that it had been delivered, but af- 
terwards testified that they did not know what had become of it. The in- 
sured had agreed in a written stipulation that the agents should be his own 
agents as well as those of the company. 

Hd, that the contract was complete from the time of its acceptance by the 
company, but where the proposal came from the insured, it was necessary 
that he should be notified in order that he should be bound. 

Ileld, that there was nothing inconsistent in the agents of the company acting 
also as agents of the insured for the acceptance of the policy ; there was no 
necessary antagonism between the parties in this respect. 

Held, that under the stipulation, notification to the agents was notification to 
the insured. 

Held, that the application should have been construed by the court, and not 
given to the jury. 

Judgment reversed. 


Statement. 


The Alabama Gold Life Ins. Co. bring up this case from a judg- 
ment in the Circuit Court, on appeal from the judgment of a justice 
of the peace for the defendant in a suit on the following note : 


* Decision rendered April 28, 1879. 
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“ $73.87 gold. Macon, Miss., June 16, 1875. 

“On the first day of January after date, I promise to pay to the 
order of the Alabama Gold Life Ins. Co., in gold, seventy-three 
eighty-seven one-hundredths dollars, ($73.+8;5,) at the office of Yates 
Bro., in Macon, Miss., with interest at eight per cent per annum, 
value received. 
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A. M. Herron.’ 








The application of Herron to Yates Bros., agents for the plaintiff 
at Macon, for a policy of insurance, was accompanied by the note, 
and contained this clause: ‘And I do hereby agree, voluntarily, 
and make the same a part of this contract between me and the Ala- 
bama Gold Life Insurance Company that Yates Bros., whose name 
is appended as agents of said company, to this application, are also 
my agents in executing this contract, and their acts in the premises 
shall be binding on me as well as on said company.” 











epreneaetierss se iertienn whch 






Boete & Ivy, Macon, Miss., fur Plaintiff in Error. 
JaRnaGin & Jarnacin, Macon, Miss., for Defendant in Error. 










Smrary, C. J. 
The defendant in error rested his defense in the Circuit Court on 
the proposition that the contract of insurance was not consummated. 
That although the policy was filled up and formally executed by the 1 
insurance company, it was never in fact delivered to him. Nor was 

he notified that his application for insurance had been accepted. 
Therefore the promissory note, the subject of the suit, is without 
consideration. The uncontroverted facts are that Herron, through 
Yates Brothers, the local agents at Macon, in this State, made a writ- 
ten application to the Alabama Gold Life Ins. Co., for insurance on 
his life. This paper was dated the 16th of April, 1875, and was im- 
mediately transmitted to the home office of company at Mobile, Ala. 
On the 21st of the same month, the company made out the policy 
and sent it by mail to Yates Bros., at Macon in this State, to be de- 
livered to Herron. Mr. Thomas, the president of the corporation, 
states in his deposition that Yates Bros., in their report, September 
following, informed the company that they had taken the note of 
Herron for the premium, and had delivered to him the policy. The 
application when accepted by the company consummates the con- 
tract, whether a policy has ever been written up and duly signed and 
delivered or not. The offer on the one side and the acceptance of 
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it on the other, constitute the “ meeting of the minds of the parties 
on the same subject,” and completes the contract. Of course, 
where the offer comes from the insured, he must have notice of ac- 
ceptance. Until notice, it stands as a proposal for insurance, notice 
of acceptance completes the contract, which from that moment is 
obligatory on both parties. The company has assumed the risk, and 
the assured has assumed liability for the premium where it stands, as 
in this case, on a credit. Taylor vs. Mer. F. Ins. Co., 9 How., (U.5S.,) 
398 ; Planters Ins. Co. vs. Ray, 52 Miss., 328 ; Keim vs. Home M. 
Ins. Co., 42 Mo., 41 ; Palm‘vs. Medina Ins. Co., 20 Ohio, 529 ; Kohm 
vs. Ins. Co. of N. A., 1 Wash. C. C., 96. 

No attempt was made by the insurance company to prove that 
Herron was notified by letter or otherwise that his “ proposal” had 
been accepted. The prompt transmission of the policy to Yates 
Bros. for delivery on the 21st of June in the estimation of the com- 
pany, would close the contract. Herron swore on the trial that the 
policy had never been delivered to him, and that he had never been 
notified that his proposal had been accepted. L. T. Yates, speaking 
to the same point says that the policy was received by his firm in 
June, 1875, at Macon, but “that he does not remember what became 
of the policy.” These agents in their report two months after the 
transaction, advised their principal that they had taken Herron’s 
note and delivered to him the policy. 

But aside from the testimony tending to prove an actual delivery of 
the policy, the insurance company insisted that the delivery of the 
policy to Yates Bros. was, under a stipulation in the application, a 
delivery to Herron. In other words, that Yates Bros. had been con- 
stituted agents for that purpose by Herron. The language of the 
application is “that Yates Bros. shall also be his agent in executing 
this contract, and their acts in the premises shall be as well binding 
on him as on the company.” The question is not whether Yates 
Bros., who were soliciting local agents of the company, could be also 
the agents of the applicant for all purposes in affecting the contract 
of insurance. The question is not as broad as that. The stipula- 
tion does not absolve Yates Bros. from their duty and relation to the 
company as their agents, but makes them the agents of the appli- 
cant also. They are recognized by the company as their agents, and 
Herron consents that they may be his alsc. A notable distinction 
will be observed betweon the point here presented and that consid- 
ered in Planters’ Ins. Co. vs. Myers. In that case the covenant was 
printed on the back of the policy, and absolutely abrogated the rela- 
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tion of Wilson towards the company, and constituted him agent of 
the applicant. The words are * * * “shall be deemed to be 
the agent of the assured and not of the company, under any circum- 
stances whatever, in any transaction relating to this insurance.” We 
held in that case, that, the ugent having assumed the filling up and 
preparation of the application, that the company could not avail of 
hisyrrors or mistakes in writing down answers, if the applicant 
made full and truthful disclosures to him touching the matters in- 
quired. Nor was Myers aware that the underwriter would repudiate 
the relation of its agent by a condition of the policy. An agreement 
“totidem verbis” that the company’s agent may also be the agent of 
the applicant to receive notice of the acceptance of his offer, or to 
receive the policy if issued, would not place Yates Bros. in an incon- 
sistent attitude towards their principal. It would require of them 
nothing repugnant to their duty to their principal, nor is it perceived 
how the assured could in any way be prejudiced. It might be an 
accommodation to him. We think that within the fair meaning of 
the consent given in the application, a delivery of the policy to 
Yates Bros. was a delivery to Herron. They were authorized to 
accept the policy for him. Such consent given in the application 
does not come within the reasoning and mischief which condemned 
the condition in the policy in Myers’ case. In this view of the case, 
it is manifest that the insurance company assumed the risk from the 
time the policy was deposited in the post-office at Mobile, addressed 
to Yates Bros. at Macon. It was the duty of the court to have con- 
strued the written application, and not have referred its meaning to 
tho jury. The jury felt authorized to interpret the writing under 
the modification of the plaintiff’s instruction. The court told the 
jury, in substance, that a delivery of the policy to Yates Bros. was 
good, if they believed from the evidence that Yates Bros. were 
agents of Herron. There was no evidence tending to prove an 
agency except the application. The court ought to have instructed 
the jury that Herron had given authority to Yates Bros..to accept 
the policy. 
Judgment reversed and cause remanded. 





LOWER COURT DECISIONS. 


WIFE’S POLICY.—TITLE OF WIFE.—ASSIGNMENT 


St. Louis Court of Appeals.—Appeal from the St. Louis Circuit Court. 


CONNECTICUr MUT. LIFE INS. CO. 
Vs. 


THOMAS RYAN, Respondent, and SALLIE GILDAY, Appellant. 


A wife has no title to the proceeds of a policy on the life of her husband unless 
it is so expressed in the policy. If a wife has an interest in a policy upon 
her husband’s life she may transfer her interest by an assignment. 


Haypen, J. 

This is a bill of interpleader filed by the plaintiff that the respon- 
dent and appellant might between them litigate the right to $47.28, 
the proceeds of a policy of insurance upon the life of John Gilday, 
the husband of the appellant. The respondent, a creditor of Gilday 
in the latter’s life-time, claimed the policy by virtue of a written 
assignment of the same, made to the respondent, by John Gilday and 
the appellant, on the 23d day of May, 1874. The allegations of the 
appellant are to the effect that the respondent wrongfully and fraud- 
ulently prevailed upon her husband to so exercise his marital influence 
over the appellant as to make her transfer the policy to the respond- 
ent without consideration ; and that she made the transfer in trust, 
expecting that the respondent would protect her interests. 

The money having been paid into court and the plaintiff dis- 
charged, the court below upon the testimony found the issue for the 
respondent, and there was judgment accordingly. 

The appellant assumes that the policy, before the assignment, be- 
longed to her, but the wording of the policy does not sustain this 
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position, nor do the facts. The policy is nowhere expressed to be 
for her benefit or to have been taken out for her or on her account. 

The company “do assure the life of Jno. Gilday * * * in the sum 
of $5,000, payable on the 18th day of March, 1886, when the said 
Jno. Gilday shall have attained the age of fifty-five years, or in ninety 
days after due notice and proof of his death, should he die before at- 
taining to that age.” In no event is the policy made payable, by any 
possible construction, to the appellant, and in case of his death—the 
contingency which happened and on which the bill was filed—it is 
payable by express words to his “ executors, adminstrators or 
assigns.” In the first part, in stating the consideration, the $354.15 
premium is said to have been paid by the appellant, but this is merely 
recital, and the question here is as to the essential parts. In fact, it 
appears that the appellant paid no premium, these being paid either 
by her husband or the respondent. 

The appellant kept the policy, and, it appears had it in her exclusive 
possession up to the time of the assignment. There was another 
policy for $3,000 which the appellani held upon the life of her hus- 
band, and upon which she collected the value, $401. Upon these 
facts, the appellant does not make out her title to the policy, as 
against the creditors of her husband, of whom the respondent is one, 
and the one to whom the husband assigned the policy some four 
years before his death. (Wag. Stat., p. 936, sec. 15, et seq.) Here the 
wife had no claim based on premiums paid from any separate 
sources. The fund that kept alive the policy was contributed either 
by the husband or his creditors, and the amount of annual premium 
exceeded $300. 

But, if the appellant had, before the assignment, an interest, she 
parted with it. The construction put by the Supreme Court of this 
State upon our statute settles this question. Though the husband 
may unduly influence the wife, in cases like the present, the wife is 
not therefore to be deprived of one of the chief incidents of property, 
the power to control it and make it available for present purposes. 

If this power is given her, she must take the consequences which 
flow from its excercise. There was here no fraud, nor anything in 
the nature of fraud. The husband of the appellant was in failing cir- 
cumstances and the respondent and his agent made certain state- 
ments, which may have been perfectly sincere, and which are not 
shown not to have been so. There is no evidence to the effect that 
the respondent promised to hold thé proceeds of the policy or any 
part of them in trust for the appellant ; and, on the evidence, we do 





74 Report of Decisions. | Jan., 


not see how the trial court could have found otherwise than it did. 
If the appellant had any property in the policy, she parted with it of 
her own accord, the consideration being here, as it was in the case of 
Baker vs. Young, 47 Mo., 453, the security or discharge of debt of the 
husband. 

If, under the 18th section of the statute above referred to, it is 
possible to take the view, in spite of the language of this policy, that 
it is expressed to be for the benefit of the wife, then it inured to her 
separate use, and in reference to it she had that power of control and 
disposition which is ordinarily an incident of property that is held by 
a person in his or her own right. 

The judgment of the court below is affirmed. 


INSURANCE RIGHTS OF POLICY-HOLDER. 


Court of Common Pleas of New York. 


JOHN TAYLOR, Ev at. 
Us. 


CHARTER OAK LIFE INS. CO. 


The holder of « lapsed policy cannot sustain action against a company. 

Mere suspicion of insolvency and abuse will not justify a policy-holder in 
lapsing his policy. 

There is no trust relation between the policy-holder of the mutual company 
and the company. 

An action in equity will not lie on such a theory. 

It is questionable whether a suit to wind up a foreign company or to interfere 
With its affairs can be maintained in this State. 


This was a suit heard on demurrer to complaint. The suit was 
against the defendant, a mutual life insurance company. The suit was 
brought to declare the defendant trustee of the premiums paid and of 
the other assets, and declaring that the defendant is trustee for all per- 
sons holding policies in the corporation defendant ; an account of all 
the doings of the defendant between the years 1865 and 1877 ; to 
obtain a declaration of the court that the “ trusts be declared broken 
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and terminated ” and repayment to the plaintiffs of premiums paid, 
and the earnings on the said policy. The suit was brought on behalf 
of plaintiffs and all others similarly situated. The policy lapsed in 
June, 1877. The plaintiffs sought to excuse this lapse by saying that 
in the month of June, 1877, they were informed of wrongful acts 
mentioned in the latter part of the complaint, by the defendant, and 
that the plaintiff thereupon refused to pay their premiums. 

The acts objected to were certain investments of the defendant. 
The defendant is a Connecticut corporation. 


Mr. W. I. Butter, for Plaintiffs. 
Mr. Cuartes B. Atexanper & Mr. A. J. Vanperporen for Defendant. 


Beacu, J. 

I have serious doubt as to the jurisdiction of this court to entertain 
this action against the defendant a foreign corporation. 

The admitted fact, that the policy had lapsed by the non-payment 
of premium before the commencement of this suit, disposes of the 
plaintiffs claimed right of action for the recovery of premiums 
paid. 

There was no trust between the parties by virtue of the policy,and 
the relief demanded based upon the existence of that relationship 
cannot, therefore, be obtained. 

Judgment for the defendant on demurrer with costs. 





ENGLISH CASE. 


VENDOR AND PURCHASER—RIGHT OF PURCHASER TO 
INSURANCE MONEYS RECEIVED BY VENDOR. 


Supreme Court of Judicature—Chancery Division. 


RAYNER 
vs, 


PRESTON, 


After the date of a contract for the sale of a house, and before completion of 
the purchase, the house was damaged by fire, and the vendors received the 
insurance money from the insurance company under a policy existing at 
the date of the contract. The contract contained no reference to the in- 
surance. In an action by the purchasers against the vendors : 

Heid, that the purchasers were not entitled to recover the moneys from the 
vendors, or to be allowed to have the amount deducted from their purchase 
money, or to have the moneys applied in re-instatement of the premises. 


On the 31st July, 1878, the plaintiffs entered into a contract with 
the defendants for the purchase of a house in Liverpool for the sum 
of £3,100. At the date of the contract the house was insured against 
fire, by the defendants, with the Liverpool and London and Globe 
Insurance Company, but no mention of the insurance was made in 
the contract. Soon after the date of the contract, and before the 
completion of the purchase, the house was damaged by fire to the 
extent of 330/., which sum was paid to the defendants by the insur- 
ance company, who at that time were not aware that the defendants 
had entered into a contract for sale of the premises. 

As the defendants refused to hand over the 330/. to the plaintiffs, 
or to allow that amount to be deducted from the purchase money, 
or to expend it in re-instating the premises, the plaintiffs brought 
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this action, claiming a declaration that they were entitled to the bene- 
fits of the money received from the insurance company, and to have 
the same paid or allowed to them accordingly, or otherwise to have 
the money laid out towards re-instating the premises. The plaintiffs, 
by their statement of claim, alleged that from certain communica- 
tions made to them by the defendants, they have been led to believe 
that they would have the benefit of the insurance moneys. 


Roxsurau, Q. C., and Inate Joyce, for the Plaintiffs. 

We contend that the plaintiffs are entitled to have the benefit of 
the insurance moneys. Although in the case of Poole vs. Adams, 
12 W. R., 683, Kindersley, V. C., held that a purchaser is not enti- 
tled to the benefit of an existing insurance against fire, in the ab- 
sence of express provision in the contract, the previous case of Gar- 
den vs. Ingram, 23 L. J., 478, Ch., was not cited to him, where Lord 
St. Leonard held that a mortgagee was entitled to the benefit of an 
insurance against fire effected by the mortgagor, although it was not 
mentioned in the mortgage. Mr. Dart, commenting upon the case 
of Garden vs. Ingram, says (Dart’s V. & P., 5th edit., p. 812 :) 
“Much of the reasoning in the judgment seems to apply equally to 
a purchase out and out.” If the defendants are entitled to retain 
this money, they, in effect, will get paid their purchase money twice 
over. (Jessel, M. R.—It does not follow that the insurance company 
cannot get back the money they have paid, if the vendor is paid for 
his loss otherwise ; a contract for fire insurance is only a contract of 
indemnity.] Mellor, J., in Collingridge vs. Royal Exchange Assur- 
ance Corporation, 3 Q. B. Div. 173 ; 37 L. T. Rep. N. 8., 525, seems 
to have thought that if the vendor does receive ths insurance money, 
he holds it as a trustee for the purchaser. They also referred to ex 
parte Gorely, 4 De G. J. & S., 477 ; Lees vs. Whiteley, L. Rep. 2 Eq. 
143 ; 14 L. T. Rep. N. S., 472; Reynard vs. Arnold, L. Rep. 10 Ch, 
386 ; Edwards vs. West, 7 Ch. Div., 858; 38 L. T. Rep., N.S., 481. 


Cutty, Q. C., and Barpswety, for the Defendants, were not called 
upon. 


JesseL, M. R. 
If this case were res inlegra, and I had to decide it on my view of 
what was reasonable, I might have found some way of assisting the 
plaintiff ; but it appears to me that the case is really concluded by 
authority. The first point I have to decide is, whether, assuming 
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that Lord Westbury’s decision in ex parte Gorely (sup.,) as to the 
generality of the statute 14 Geo., 3, c. 78, that is to say, as to its ap- 
plication to districts other than those within the bills of mortality, 
applies to every case of an unpaid vendor, the vendors having enter- 
ed into this contract are, upon the facts alleged in the statement of 
claim, trustees for the purchasers of the insurance money received 
by them. [His Lordship, after referring to the allegations in the 
statement of claim that the plaintiffs had been led to believe that 
they were to have the benefit of the insuranze, and holding that the 
allegations had not been proved, proceeded :] The only point that 
remains to be considered is as to the general law. The general law 
is asserted to be this, that when aman contracts to buy a house with- 
out immediately paying his purchase money, and the vendor has in- 
sured the house against fire, anda fire happens before the completion 
of the contract by payment of the purchase money, and then the in- 
surance company pays the insurance money to the vendor instead of 
laying it out in re-instating the house, there is an equity on the part 
of the purchaser to make the vendor apply the insurance money in 
part payment of the purchase money ; in other words, that the in- 
surance money results to the purchaser without any special contract. 
Having regard to Lord Westbury’s decision in the case I have men- 
tioned, it is possible that were I making the law for the first time I 
might in this case devise some arrangement which would be fair to 
the purchaser, but I find that the law on this subject has already 
been laid down long ago. Now let us see how Lord Eldon laid down 
the law seventy-nine years ago in Paine vs. Meller, 6 Ves., 349. That 
was a peculiar case ; the insurance policy was allowed to expire on 
the day on which the contract was to have been completed, and it 
was said that the vendor should have communicated to the purchaser 
the circumstance of the insurance expiring. Upon that Lord Eldon 
says : “Then as to the non-communication, I cannot say that, in my 
judgment, forms an objection, for I do not see how I can allow it un- 
less I say this court warrants to every buyer of a house that the 
house is insured, and not only insured, but to the full extent of the 
value. The house is bought, not the benefit of any existing policy.” 
So there he puts it in plain terms, that in buying a house you do not 
buy the existing policy. Then he goes on: “However general the 
practice of insuring from fire is, it is not universal, and it is yet less 
general that houses are insured to their full value or near it. The 
question whether insured or not is wilh the vendor solely, not with 
the vendee ; unless he proposes something upon that, and makes it 
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a matter of contract with the vendor that the vendee shall buy ac- 
cording to that fact that the house is insured.” Then the point came 
before Kindersley, V. C., in 1864, in Poole vs. Adams (sup.,) when 
the vice-chancellor held that in the absence of any provision in his 
contract, a purchaser of a house is not entitled to the benefit of an 
existing insurance against fire. There the very point we have oc- 
curred ; before the completion of the contract the house was burnt 
down. At the date of the contract and the fire, the house was in- 
sured in the name of the vendor for 100/., and he received the insur- 
ance money from the office without the privity of the purchaser, and 
without communicating to the office the fact that a sale had taken 
place. The vice-chancellor held that there being no provision in the 
contract, that the purchaser should have the benefit of the insurance, 
the vendor was entitled to retain the insurance money, and that the 
purchaser must pay the whole of the purchase money. That decis- 
ion was in 1864, andI am not aware that it has since been doubted. 
The case of Collingridge vs. Royal Exchange Assurance Corporation 
(sup.) has no direct bearing upon this case. All that the judges there 
decided was that an unpaid vendor who had insured, was entitled to 
recover from the insurance company; the ground of the decision 
being that an unpaid vendor could not know whether he would ulti- 
mately get his purchase money or not. Mellor, J., says: ‘“ Whether, 
when he (the vendor) receives this money, supposing that the defen- 
dants do not choose to re-instate the premises, he will become trus- 
tee of it for the board of works (the purchasers) is another question ; 
but I do not see why the unexecuted bargain between him and the 
board can affect his right to recover.” There was another question, 
namely : whether a contract for fire insurance being merely a con- 
tract for indemnity, the insurance company were not entitled to re- 
cover from the vendor on his being paid his full purchase money by 
the purchaser ; that question was not considered at all. Then Mel- 
lor, J., proceeds : “If it were otherwise he would suffer great incon- 
venience, and would have to rely on the solvency of the purchaser of 
his property ; and though in the present case the purchaser is a pow- 
erful corporation, and there is no reason to doubt that the purchase 
money will be paid ; this is a mere accident, which ought not to inter- 
fere with his right to take measures for the protection of his security. 
The defendants are quite mistaken in supposing that they have only 
to pay the plaintiff the amount of the loss, which, as between him 
and third persons, he may ultimately sustain.” Then Lush, J., says : 
“If the plaintiffhad actually conveyed them (the premises) away be- 
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fore the fire, that would have been a defense to the action, for then 
he would have had no interest at the time of the loss. That is, if 
the vendor had been paid his purchase money in full, he would have 
had no interest in the property, and could have maintained no ac- 
tion.” We will now turn to a text-book on the subject. On looking 
at Bunyon on Fire Insurance, (p. 181,) I find the law thus stated : 
“Tf therefore a fire occurs between the time of the sale and the com- 
pletion of the contract, in the absence of any provision to the con- 
trary, the loss falls upon him (the purchaser ;) he cannot claim either 
an abatement of his purchase money or repudiate his bargain. 
Neither is the vendor under any obligation to communicate to him 
whether there is any existing policy or not. The vendor is, indeed, 
trustee for him of the legal estate, and of the possession, until the 
purchaser is put into possession ; but he is not a trustee to all in- 
tents and purposes, so as to place him under the same obligations as 
might attach upon an express trustee. If there is an insurance ex- 
isting at the time of the fire without an express stipulation to that 
effect, the purchaser cannot claim the benefit of it, and if there is 
none, it follows that he is not damnified.” That is how the law was 
stated in 1875. Therefore, whether we look at actual decision, or 
whether we rely on text-books on the subject, we find the law treated 
as settled. I do not think I can, in the year 1880, take upon myself 
to alter what Lord Eldon said in 1801, or what Kindersley, V. C., 
said in 1864. The action must therefore be dismissed with costs. 





